STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

ORDER
APPLICATION, 17317 PERMIT, 12800 LICENSE.
ORDER APPROVING A CHANGE IN DISTRIBUTION OF STORAGE, PURPOSE OF USE,
POINT OF DIVERSION ¢ AND PLACE OF USE AND AMENDING THE PERMIT
WHEREAS :
1. A petition to change distribution of storage, purposes of use, points of
rediversion, and place of use; has been filed with the State Water
Resources Control Board.
2. The Board has determined that the petitioned changes do not constitute the

initiation of a new right nor operate to the injury of any other lawful
user of water.

NOW, THEREFORE, IT IS ORDERED THAT:

1.

WR 133 (2-83)

Permission is hereby granted under this permit to change the distribution
of storage as follows:

22,430 ACRE-FEET TO BE STORED AT Nicasio Reservoir
6,570 ACRE-FEET TO BE STORED AT Kent Lake

Paragraph 3 of this permit regarding purposes of use is amended to read as
follows:

Domestic, Municipal, Incidental Power, Recreation and Fish and Wildlife
Protection and Enhancement.

Paragraph 2 of this permit regarding points of diversion and rediversion is
amended to read as follows:

Point of Diversion:

Nicasio Reservoir: North 581, 885 and East 1,351,398 California Coordinate
System, Zone 3 and being within NWj of NWj of projected Section 28, T3N,
R8W, MDB&M.

Points of Rediversion:

Kent Lake: North 552,726 and East 1,365,099 California Coordinate System,
zZone 3 and being within NWj of NWys of projected Section 25, T2N, RSW,
MDB&M.

Alpine Lake: North 531,400 and East 1,383,700 California Coordinate
System, Zone 3 and being within NEY% of NE% of projected Section 16, TIN,
R7W, MDB&M.

Bon Tempe Lake: North 537,170 and East 1,391,680 California Coordinate
System, Zone 3 and being within SE% of SW4 of projected Section 2, TIN,
R7W, MDB&M.

L



¢ ®

Permit 12800 (Application 17317)
Page 2

4.

Dated:

Raymond WNalsh, Chief
Divisidn of Water Rights

Paragraph 4 of this permit regarding the place of use is amended as
follows:

Municipal and Domestic:

The service area of Marin Municipal Water District consisting of 80,000
acres in Marin County including the towns of Belvedere, Corte Madera,
Fairfax, Kentfield, Mill Valley, Ross, San Anselmo, San Rafael, Sausalito,
Tiburon, Larkspur, and interurban area.

Incidental Power:

Nicasio Reservoir Power Plant: SE% of NE% of projected Section 29, T3N,
R8W, MDB&M.

Fish and Wildlife and Recreation: Nicasio Reservoir

Paragraph 10 of this permit is deleted. A new Paragraph 10 is added as
follows:

Pursuant to California Water Code Sections 100 and 275, and the common law
public trust doctrine, all rights and privileges under this permit and
under any license issued pursuant thereto, including method of diversion,
method of use, and quantity of water diverted, are subject to the
continuing authority of the State Water Resources Control Board in
accordance with law and in the interest of the public welfare to protect
public trust uses and to prevent waste, unreasonable use, unreasonable
method of use, or unreasonable method of diversion of said water.

The continuing authority of the Board may be exercised by imposing
specific requirements over and above those contained in this permit with a
view to eliminating waste of water and to meeting the reasonable water
requirements of permittee without unreasonable draft on the source.
Permittee may be required to implement a water conservation plan, features
of which may include but not necessarily be limited to: (1) reusing or
reclaiming the water allocated; (2) using water reclaimed by another entity
instead of all or part of the water allocated; (3) restricting diversions
so as to eliminate agricultural tailwater or to reduce return flow; (4)
suppressing evaporation losses from water surfaces; (5) controlling
phreatophytic growth; and (6) to installing, maintaining, and operating
efficient water measuring devices to assure compliance with the quantity
limitations of this permit and to determine accurately water use as against
reasonable water requirements for the authorized project. No action will
be taken pursuant to this paragraph unless the Board determines, after
notice to affected parties and opportunity for hearing, that such specific
requirements are physically and financially feasible and are appropriate to
the particular situation. The continuing authority of the Board also may
be exercised by imposing further limitations on the diversion and use of
water by the permittee in order to protect public trust uses. No action
will be taken pursuant to this paragraph unless the Board determines, after
notice to affected parties and opportunity for hearing, that such action is
consistent with California Constitution Article X, Section 2; is consistent
with the public interest and is necessary to preserve or restore the uses
protected by the public trust.
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Application 26242
to Appropriate Water From
Lagunitas Creek, and

Petitions For Extensions of
Time For Permitted Applications

9892, 14278 and 17317 DECISION: 1582

Source: Lagunitas Creek

MARIN MUNICIPAL WATER DISTRICT
Applicant

TOMALES BAY ASSOCIATION,

INVERNESS ASSOCIATION, et al
Environmental Protestants

Caunty: Marin

DECISION APPROVING APPLICATION 26242 IN PART
AND APPROVING PETITIONS

FOR EXTENSIONS OF TIME FOR PERMITTED

APPLICATIONS 9892, 14278 AND 17317
BY CHATIRWOMAN BARD,
AND MEMBER DUNLAP:

The Marin Municipal Water District (MMWD) having filed Application

26242 for a permit to appropriate unappropriated water and petitions for
extensions of time for penﬁitted Applications 9892, 14278 and 17317; protests
against Application 26242 having been received, a public hearing having been
held by the State Water Resources Control Board (Board) on Novenber 14 and
Decenber 8, 1980, and Jamary 8, 1981; MMWD, protestants and interested parties

having appeared and presented evidence; closing briefs having been submitted;

the evidence and closing briefs having been received and duly considered, the

Board finds as follows:




R

Substance of Application

1. Application 26242 is for a permit to appropriate 8,300 acre-feet
per annum (afa) from September 1 to June 30 from Lagunitas Creek in Marin
Coaanty. Appropriated water will be diverted and stored at 'Peters Dam located
within the NE4 of NWy, Section 25, T2N, R8W, MDBSM. The water is to be used
for domestic, municipal, recreational and fish protection purposes.

Substance of Petitions for Extension of Time

2. Permitted Application 9892 authorizes the appropriation of
water fram Lagunitas Creek by the direct diversion of 50 cubic feet per second
(cfs) from Jamiary 1 to Decenber 31 and the storage of 16,050 afa at Peters
Dam, 9,400 afa at Alpine Lake and 4,500 afa at Bon Tempe vI.‘ake. MMWD has filed
a petition for an extension of time to apply water to full beneficial use. The
petition requests that the time to place water to beneficial use be extended to
Decenber 1, 2000.

3. Permitted Application 14278 authorizes the appropriation of
water from Lagunitas Creek by diversion of 8,550 afa to storage from Jamuary 1
to Decenber 31. Appropriated water will be diverted and stored at Peters Dam
for minicipal purposes. MWD has filed a petition for an extension of time to
conplete construction of an enlarged Peters Dam to apprqériate the water
authorized by the permitted applications. 'ihe petition réquests that the times
to camplete construction and to place water to beneficial use be extended to
December 1, 1983 and to Decenber 1, 2000, respectively. ‘

4. Permitted Application 17317 authorizes the appropriation of
water from Nicasio Creek by the direct diversion of 31 cfs fraom Jamuary 1 to
Decerber 31 and the storage of 29,000 afa at Nicasio Dam from October 1 to
June 30. MMWD has filed a petition for an extension of t1me to camplete

construction of Nicasio Dam to appropriate the full amount of the water
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authorized by this permitted application. The petition requests that the time
to complete construction and to place water to full beneficial use be extended
to Decerber 1, 1985 and to December 1, 2000, respectively.

Applicant's Project

5. Existing permits authorize MMWD to store up to 24,600 afa at
Peters Dam (Applications 9892 and 14278). Until construction was commmenced
recently, the capacity of the reservoir was 16,700 afa. Following the 1976~77
drought, MMWD decided to ihcrease the reservoir capacity to 32,900 af. The
increase will enable MWD to store the remaining 7,900 af authorized by
existing permits and to store the additional 8,300 af sought by Application
26242. (See Figure 1 for the relative location of the facilities described
in paragraphs 1 through 5.) MMWD, as lead agency, prepared and approved a
final environmental impact report in accordance with the California
Environmental Quality Act (Public Resources Code, Section 21000, et seq.) and
the State Guidelines. Inplementation of the Board's permit terms and
conditions will mitigate or avoid the adverse environmental impacts of the Kent
Lake Project during the study period. Final mitigation measures will be
decided following completion of various studies approved by the Board. The
Board has reviewed and considered the information contained in the EIR and the
Staff Analysis of Record prior to the approval of the project.

Applicant's Existing Water Supply

6. The present MWD water supply cames from runoff into four

reservoirs on upper Lagunitas Creek, Nicasio Reservoir on Nicasio Creek,
Saulajule Reservoir on Arroyo Sausal and the North Marin (Russian River)
Intertie. In addition, the pipeline on the Richmond-San Rafael Bridge was
installed in 1977 to provide a temporary supply of water from the State Water
Project during the drought. The pipeline is still in place, although it is

not being used (See MMWD Exhibit 1A, p. ix).
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Protests

7. Sixteen protests were réceived. Eleven protests were accepted
and not resolved. They include: the Tomales Bay Association, the Inverness
Association, Francine Jacobs Allen, Leo T. Cronin, the National Marine
Fisheries Service, California Trout, Inc., the National Park Service Western
Region, Lawrence and Adeline Arndt, James S. and Leonore U. Russell, the
Audubon Canyon Ranch and the California Department of Fish and Game (Fish and
Game). Two of the protests involved prior vested rights. Three of the
protests received were not accepted on technical grounds Two of the three
parties, Willis Evans and Alfred F. Giddings were, hédever, recognized as
interested parties and expert witnesses. They submitted evidence, appearéd and
dave testimony, and were cross-examined during the hearings. Table 1 lists all
16 protestants and summarizes the basis of each protest.

8. Waldo Giacomini and the North Marin County Water District
filed protests claiming prior rights to the water of Lagunitas Creek. Prior to
the hearing, their protests were diémissed on the basis of separate agreements
reached with MWD and received by the Board on October 17, 1980 and
Novenmber 11, 1980 (Staff Exhibit 1, folders B and C, respectively). The
Départment of Fish and Game filed a protest‘ based on the environmental effects
of the proposed project.‘ An agreement for mitigating envirommental effects was
entered between Fish and Game and MMWD on Octcber 1, 1979 (Agreement )
(See MWD Exhibit 2A). Two supplements to the Agreement were filed with the
Board. (See MWD Exhibit 2B and 2C). The Board did not recognize the
Agreement and supplements because several other protestants alleged that the
terms in the Agreement and supplements did not adequately mitigate the

project's adverse inpacts.
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9. Other persons participated in the proceedings before the Board
as interested parties. The interested parties included: Joel W. Hedgpeth,
Richard Plant, the U. S. Fish and Wildlife Service, the Friends of Papermill
Creek, the California Department of Parks and Recreation, the California State
Lands Cammission, George Brown, Walter Filler (Irate Taxpayers of Marin
County), Seth Benson, John Corkle (Marin United Taxpayers Association), Francis
Rodgers, Mona Verzi (Marin Coalition), Edmund Smith PhD., and Peter Aarigone
(Marin Builders ESmhange) . Their testimony concerned the proposed project's
envirormental effects and public interest issues.

Need for Proposed Project

10. By the early 1970's MMWD was barely able to provide enoudh
water for its existing service area. A moratorium on new water connections was
declared in 1973. During the 1976-77 drought the pipeline on the Richmond-
San Rafael Bridge was installed to import an emergency supply of water from the
State Water Project. "Net safe yield" (NSY) can be defined as the amount of
water that can be safely drawn from available resources each year, under the
most severe recorded precipitation conditions, without exhausting the
resource. MMWD's pre-droucht net safe yield is estimated as 30,000 afa.
Consunption in 1970 was 32,250 af. The drought demonstrated that MMWD was
using more water than the net safe yield. The NSY figure was reduced to 23,700
afa, excluding 2,900 afa from the North Marin Intertie and allowing 400 afa for
Waldo Giacomini. Additional storage capacity, provided since the drought
by the Saulajule Dam, will allow only limited expansion of water service.

11. MWD's currént net safe yield is about 26,200 afa (See MWD
Eshibit 6c p.4). Assuming the 1980 population projection (179,712) for the
MMWD service area is reasonably accurate (See MWD Exhibit 14 p. 2), it is
using about 135 gallons per capita per day (gpcd). It is the standard

engineering practice to use the 135 gpcd figure for estimating future water



needs for planning purposes. Locking to the year 2000, MWD estimates it will
need 30,450 afa to serve a population of about 194,100 or about 140 gallons for
éach person per day. Clearly, if MWD is going to be able to supply future |
water needs on a "net safe yield" basis, it must obtain an additional supply of
water.

12. MWD's evidentiary presentation indicated that it was
relying on improved conservation and reclamation practices to enable it to
serve the year 2000 population at a 140 gpcd level (MWD Exhibit 6c p. 4).
It is estimated that MWD must reduce the historic level of consumption by
6,500 afa in order to provide water service at 140 gpcd in the year 2000. From
1956 until the 1976-~77 drought, MMWD's per capita consumption of water exceeded
140 gpcd and in 1970 consumption peaked at 170 gpcd (See MMWD Water Resources
Management Study, p. 7) It is equally clear, therefore, that MMWD's ability to
supply its future water needs will require a strong and effective conservation
and reclamation program.

Availability of Water

13. Section 1375(d) of the Water Code provides that:
"As a prerequisite to the issuance of a permit to appropriate water...
there must be unappropriated water available to supply the applicant."
Pursuant to this Code Section, the Board may issue a permit for unappropriated
water only. Table 2 demonstrates that water surplus to MMWD's current
reservoir operation on upper Lagunitas is available during average runoff years
during the months of Novenber, Decenber, January, February, March and April.

However, no unappropriated water is available in the entire Lagunitas Creek

watershed from May 1 through November 30 annually after approval of Application

26242, et al. The total average annual surplus is about 13,081 af. MMWD is
already authorized to appropriate 7,900 af of this amount under permitted

Application 14278 (See paragraph 2, supra). Accordingly, the water remaining
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TABLE 2

WATER SURPLUS TO MMWD'S

CURRENT DIVERSION ON UPPER LAGUNITAS CRE!EK1

26 yr Average Current Average Current Average
inflow above Monthly use quthly Surplus
Month Kent Lake 2 (years 79 & 80) or (deficit)
July 141 2914 ‘ (2773)
Aug. 86 2905 (2819)
Sept. 156 2606 (2450)
Oct. 690 2208 (1518)
Nov. 2093 1368 725
Dec. 5234 304 4930
| Jan. 10379 815 9564
Feb. 7227 979 6248
Mar. 4874 1334 3540
April 2841 1351 1490
May 812 2222 (1410)
June 299 2745 (2446)
Total 34,832 21,751 13,081

1. Upper Lagunitas Creek includes that portion of the stream above the Peters
| Dam Scurce: MWD Exhibits 31,2(a)-la and 31, 2a-3a through 31
2a-3w.
2. The twenty-six year period is the years immediately preceding and including
1980.

10
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for appropriation in the upper Lagunitas Creek is about 5,181 af (13,081 -
7,900), assuming no additional water must be bypassed to satisfy prior
rights or to protect recreation and aquatic habitat uses. This camputation is
based on average runoff years. There will be years in which runoff will be
lower and greater than 5,181 af. For example, in 1972-73 the inflow above Kent
Lake was 72,700 af. Above average runoff occurred during 11 of the 26 years of
record or over 43% of that period of time.

14. Application 26242 seeks to appropriate an additional 8,300 afa
(See paragraph 5, supra). While it is clear that 8,300 afa will not be
available in all years, it will be available in same years. Only by
authorizing the appropriation of the full amount can MMWD increase its
diversion to storage to 5,181 af on an average anmal basis. If Application
26242 is approved, there will be no further unappropriated water above Kent
Lake in Lagunitas Creek. |

15. During 1979 and 1980 MMWD's average anmual diversion from
Lagunitas Creek above Peters Dam was 21,750 af (See Table 2). The "Statement
of Facts" submitted by MWD indicated that MMWD will use the enlarged Kent Lake
to increase ahnual average diversion by only 3,776 af (MMWD Exhibit 6c, p. 1).
Notwithstanding that, the dam is being enlarged to store the remaining 7,900 af
under permitted Application 14278 and 8,300 af upder Application 26242. The
disparity between these figures is explained by the definition of net safe
yield (See paragraph 10, supra). For example, MMWD should only consume,
anmially, that amount of water that can be withdrawn from storage on a long
term basis without exhausting the water in storage. Permitted Application 9892
already provides that MMWD shall not divert water from Lagunitas Creek in
excess of 50 cubic feet per second and not collect water to storage in excess
of 30,000 afa. Since MWD does not propose to increase its total diversion
above the amount authorized in pennittea Applications 9892 and 14278, the

effect of Application 26242 is to increase or make more firm MMWD's net safe

11




yield. It is also clear that the project will make water available for
recreation and aquatic wildlife uses below Peters Dam, a subject that will
receive more discussion in subsequent paragraphs.

Post Project Flows in Lagunitas Creek

Below Peters Dam to Protect Aquatic and Recreation Uses

16. About 2,500 feet downstream fram Peters Dam, Lagunitas
Creek enters the Golden Gate National Recreation Area. The Recreation Area
includes the Samuel P. Taylor State Park, Federal lands and private lands and
adjoins the Point Reyes National Seashore. The remainder of the Creek
meanders to Tomales Bay and is within the recreation area (See National Park
Service, Exhibit 1).

17. Downstream from Peters Dam, Lagunitas Creek is considered
important for its rich aquatic life, which includes an endangered fresh water

shrinp, Syncaris pacifica. Salmon and steelhead spawn in the stream (See

MWD Exhibit I-A, p. iii and 39). With an enlarged Kent Lake, MWD will have
constructed so mach reservoir capacity on Lagunitas Creek that no significant
aquatic life can be expected to survive below Peters Dam unless MMWD operates
the project to protect aquatic life (TBA - IA, Exhibit 3, p. 2 and MMWD Exhibit
1A, pp i and 20).

18. The concerns of the protestants and interested parties are
founded on the project's potential effects on Lagunitas Creek, below Peters
Dam, Tamales Marsh and Tomales Bay. Fundamentally, they are concerned that
post project flows will not be sufficient to preserve aquatic life in Lagunitas
Creek, Tamales Marsh and Tamales Bay.

19. MMWD's draft and final EIR recognized that the project will
affect the Creek, Marsh and Bay. When MWD approved the project, however,

Fish and Game did not believe that MWD provided adequate measures to mitigate
the project's effect on post-project flows énd downstream aquatic life. At

Fish and Game's request, the Attorney General filed an action (Marin County

»
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Superior Court, State of California v. Marin Municipal Water District, No.

04479) alleging that MWD had failed to camply with the California
Envirormental Quality Act (Public Resources Code, Section 21000 et seq or
CEQA). Fundamental to the Department 's complaint are the following
propositions:
(a) The project was approved before studies were completed that would
identify how the project should be operated to mitigate the effects of the
project on Lagunitas Creek below Peters Dam; and (b) MMWD did not aaopt
specific mitigation measures setting forth how the project would be
operated to protect aquatic life below Peters Dam.

20. Subsequently, Fish and Game and MWD entered into the Agreement
on October 1, 1979 (See MMWD Exhibit 2-A). Among other matters the Agreement
provided that: (a) MMWD will conduct certain studies to determine how the
project shauld be operated to protect aquatic life below Peters Dam; (b) after
the reservoir is filled, MMWD will cperate Peters Dam to insure specified

minimum flows in Lagunitas Creek; and (c¢) upon completion of the studies, the

. Department may contimue with its CEQA action if an agreement can not be reached

as to how the project will be operated to protect the aquatic life below Peters
Dam.

2l. In an undisturbed, natural condition, the flows in Lagunitas
Creek were seasonal and highly variable. The aquatic life in the stream
evolved a life cycle to fit the seasonal variations. On most occasions, post-
project flows will be régulated flows. It is critical, therefore, that such
flows be regulated in a manner that will be compatible with the aquatic life
cycles including, most importantly, the life cycle of the steelhead trout and
salmon. Both the magnitude and the timing of regulated flows are critical for
the steelhead and salmon. In general terms, the fish migrate upstream for

spawning from mid-October to April. A sizeable flow is required to encourage
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the fish to cammence upstream migration and to enable them to move upstream. A
somewhat reduced flow is sufficient for spawning. Incubation and the emergence
of fry occur fram Novenber through June. Flows suitable for incubation may

be less than the flows needed for spawning. Also, sometime from mid-April to
mid-June, the smolts, juvenile fish, will ﬁu‘.grate to the sea. Lower

flows normally ocaur after June until the start of the next rainy season.
Ideally, regulated flows should mirror this type of natural cycle.

22. In the Agreement, MMWD promises to operate the project to
maintain and improve salmon and steelhead resources (See MMWD Exhibit 2B,
Paragraph 3) The Agreement provides for specific flows for fhe life cycle of
the steelhead and salmon during the study period (See paragraph 3, A., B., C.,
and D.). The flows provided by the Agreement during the study period were an
issue with numercus protestants.

23. From June throuch October of the years 1974 through 1980,
tge flows in Lagunitas Creek below Peters Dam approximated the flows required
by the Agreement. This flow regime was very low and is responsible, in part,
for the reduction in salmon and steelhead populations, even when supplemented
by planting (TBA-IA, Exhibit 3; Testimony by Keith Anderson, RT II, p. 37;
Testimony by Al Giddings, RT II p. 174, et seq.) The Agreement requires MMWD
to engage a consulting aquatic biologist to study the relationship between
various levels of post project flows and the spawning success of salmon and
steelhead (See MMWD Exhibit 2-A, p. 4, paragraph 5. B. and C.) MMWD has
contracted with aquatic biologist, D. W. Kelley, to conduct such studies.

At the request of the hearing officer, Mr. Kelley was asked to providé his
estimate of the flows that would be required to induce the upstream spawning
migration, spawning,egg incubation and downstream migration. Mr. Kelley's
estimate of the flows necessary for upstream and downstream migration are

greater than those found in the Agreement (See MMWD Exhibit 32). It is

14



concluded that the interim flows provided in the Agreement are probably too low

to assure the survival of the remnant salmon and steelhead population below

Peters Dam.

24. Armong the protestants seeking larger post—project flows

than provided by the Agreement is Willis A. Evans. Mr. Evans is a

professional Fisheries biologist with nearly 40 years of experience (Evans

Exhibit 1). At the hearing, he submitted several items including a flow

schedule for mitigation of the Kent lLake project.

Post Project Flows During Study Period

25. The Board fihds that the minimum interim flows set forth in Mr.
Evans proposal (Evans, Exhibit 4) are higher than necessary during the study
period. Evans' proposed schedule below Peters Dam could demand a bypass or

release of up to 8,100 afa of the 8,300 afa applied for pursuant to Application

26242 during a median year.

exceeds the total release volume of the Nicasio agreement of 1960 (4,000 afa).

Furthermore, Evans' proposed schedule recommends additional flows at the mouth

His schedule below Nicasio Dam, 6,200 afa, far

of Lagunitas Creek that may require the release of large amounts of water

from storage in MMWD's reservoirs during the summer and early fall season with

no apparent justification.

levels would result in the Kent Lake Project no longer being feasible.
26. The Board concludes that the following interim flow schedule will
adequately protect and maintain biological resources during the study period.

BOARD'S INTERIM STUDY FLOW SCHEDULE

Time Period
Oct. 16 - March 31

April 1 - May 15
May 16 - July 15

July 16 - Oct 15

Shafter Bridge

15 cfs

10
5

or

or

or

or

Evans' flow schedule with its higher base flow

Park Gage

20 cfs

13
8

15



The Board's interim flow schedule reflects the life history stages
for salmonids in Lagunitas Creek, as identified by Fish and Game (See Staff
Exhibit 1, 1/5/81). In addition, the schedule approximates streamflow
estimates made by Mr. Kelley for upstream migration and spawning of anadromous
fish (See Staff Exhibit 1 and MMWD Exhibit 32). In camparison, the interim
flow levels proposed by MWD and Fish and Game in their Agreement made in 1979
could prove inadequate for migration and spawning (RT Vbl. I, p. 131, Don
Kelley's testimony). The Board's schedule shauld provide adequate protection
for all of the biological resources of Lagunitas Creek during the study
period. The flow schedule is to be supplemented by expected spills, fish
attraction flows and requested releases from Nicasio Dam as identified in the
Nicasio agreement of 1960 and MMWD EJ:hibit 35. There is little precise data
on the most beneficial and mitigatory flow levels. The purpose of the study is
to obtain such information. The interim flow schedule set forth in Evans'
proposal on the other hand requires higher flows and is much mofe camplex
than is needed during the study period. (For a camparison of various flow
regimes, see Figure II.)

Sediment Management Studies

27. Don Kelley testified that "a very large problem on I.agunitas
Creek and many other streams is that sand deposited on the bottom fills up
spaces around boulder and cobble" eliminating the rearing habitat of the fish
(See MWD Exhibit 6a). Pursuant to the Agreement with Fish and Game, MMWD
retained consultants, Esmaili and Associates, to plan and conduct sediment
management studies. Barry f—Iecht, a hydrologist and geomorphologist, was

primarily responsible for conducting initial sedimentation studies.

Phase I and IT of the three phase study were campleted and
published. As a result of the Phase I studies, the following conclusions were

reached: : 16
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(1) Most of the sediment in the bed of Lagunitas Creek above Olema

Creek originates in the San Geronimo Valley; and

(2) The habitat impairing sediment is primarily coarse sand and

fine gravels, with less than one or two percent suspendible material in

the bed. MMAD's consultant, Barry Hecht, concluded that detention ponds

appeared to be the preferred means of sediment control. As conceived

such ponds would be formed by low seasonally removable structures from

which sediment caxld be removed. Also, this effort should be

supplemented by flushing releases from Kent Lake (See MMWD Exhibit 3).

28. Phase II studies were directed at the conpilation of data on

streamflow, bedload and suspended sediment transport rates throughout the

Lagunitas Creek watershed. Detention ponds with removal of coarse debris and

the use of flushing releases fram Kent Lake were considered mitigation

measures for sedimentation in Lagunitas Creek (See MMWD Exhibit 4).

29. Phase III studies had not yet been conducted as of the last day

of hearing. However, the objectives to be attained as a result of these

studies have been identified as the following:

A.

b.

identify existing conditions;

estimate the likely loss of habitat under the two proposed
operation plans for the enlarged Kent Lake;

explore the feasibility of flushing releases as a mitigation
measure;

explore the feasibility of sediment retention as a means of
habitat protection; and

describe the geamorphic processes affecting the watershed
and channel environment of Lagunitas Creek in a manner
enabling effective habitat management for an extended

period following lake enlargement (See MWD Exhibit 39, pp.

2-3). | C 18



‘ .

30. Five specific Phase III goals were planned for the 1980-1981
season to meet the technical objectives of the Sediment Management Studies:

a. extend streamflow gaging records to usable lengths;

b. devélop consistent bedload and suspended sediment budgets as
a basis for delineatihg mitigation measures;

c. collect additional bedload data to enable development of a
viable empirical bedload model; and

d. quantify the variations in substrate conditions to sediment
transport (See MMWD Exhibit 39, p. 3).

31. MMWD's consultants proposed that a streamflow and sediment
transport monitoring program similar to that implemented during 1979-1980 be
conducted as a part of Phase III studies. Such studies would also include a
more intensive monitoring program at a fewer mmber of stations and more
extensive monitoring of substrate conditioné, using techniques tried at a
limited number of sites during the 1979-1980 season.

Studies of Tamales Bay

32. The Board concludes that additional studies need to be
conducted by MWD to evaluate effects of the Board's interim flow schedule. As
a Federal Marine Sanctuary and proposed estuarine sanctuary, Tamales Bay has
national significance. Preservation of estuarine circulation and salinity is
essential to Tamles Bay. In addition, studies should be conducted to
determine if a "nutrient trap" exists at or near the Tomales Bay headwater and
establish what kinds of flows are needed and when they are needed to maintain
it (See RT Vol I, p. 126, and Don Kelley's Study Proposal, 1/2/81).

Releases fram Nicasio Dam

33. The Board concludes that the July 21, 1960 agreement between
MWD and Fish and Game for mitigation of the impact of the Nicasio Project

shauld contimue. Condition 7 of Permitted Application 17317 requires MMWD to

19
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release water from Nicasio Reservoir for salmon and steelhead spawning in
accordance with the aforementioned agreement. The diversion and use of water
by a permittee is subject to campliance with permit conditions. Fish and Game
and MMWD entered into subsequent agreements to suspend operation of the
trapping facilities and substitute hatchery planting with appropriate releases
(See MWD Exhibit 36c). None of these agreements werek presented to the Board
for approval. Until such agreements are presented to and approved by the
Board, MWD is required to operate Nicasio Reservoir as specified in the 1960
agreement.

34. The 1979 agreement between MWD and Fish and Game proposed to
extinguish all fishery mitigation releases from the Nicasio Reservoir. The
agreement was presented to the Board in this proceeding for approval.

As discussed previocusly, the Board doés not believe that the minimum flows
proposed in the agreement will assure the survival of the remant salmon and
steelhead populations below Peters Dam (paragraph 23, supra). Releases from
Nicasio Reservoir may be used to augment flows in Lagunitas Creek at numerous
locations (See MWD Exhibit 35). As discussed subsequently, the Board will
require that studies be conducted to determine the appropriate release of water
below Peters Dam for aquatic life and will reserve jurisdiction to require such
flows at the conclusion of the study period (paragraphs 35 and 36, infra).
From an operational point of view, it should be noted that MWD may be able to
supply flows in Lagunitas Creek fram Nicasio Reservoir or in cambination with
Kent Lake releases more economically than fram Kent Lake alone. The Board
concludes that the water required for release fram Nicasio Reservoir under the
1960 agreement should remain available to augment flows in Lagunitas Creek at

the conclusion of the required studies.

20
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Reserved Jurisdiction

35. The Board should retain jurisdiction over the flows required

for the protection of aquatic life. Water Code Section 1394 provides that:
"The Board ray reserve ‘jurisdiction in whole or in part to amend,
revise, supplement, or delete terms and conditions in a permit under
either of the following circumstance: (a) if the Board finds that
sufficient information is not available to finally determine the terms and
condition which will reasonably protect vested rights without resulting
in waste of water or which will best develop, conserve, and utilize in the
public interest the water sought to be appropriated, and that a period of
actual operation will be necessary in order to secure the required
information...."

36. At the present time studies are still being conducted to
establish the necessary mitigatory flows to enhance fish and aquatic life in
Lagunitas Creek. Studies of sediment management are still being conducted to
determine what is needed to enhance the salmonid rearing habitat. 1In
addition, further studies of Tamles Bay are necessary to determine if Kent
Lzke project operation under the Board's interim release schedule will result
in significant adverse impacts to the Bay and whether a "nutrient trap"
exists. Therefore, until all this information is received, and Fish and Game,
pursuant to Water Code Section 1243, makes recammendations to the Board
regarding "the amounts of water required for the preservation and enhancement
of fish and wildlife resocurces and reports its findings to the Board", we shall

reserve jurisdiction in this matter.

Findings Concerning Section 729, Title 23, California Administrative Code
37. At the hearing Harvey Freed, attorney for several of the
protestants, requested findings pursuant to Section 729, Title 23, California

Administrative Code. Section 729 states:
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"In exercising its discretionary authority in the public interest
respecting applications to appropriate water, including
prescribing or modifying tefns and conditions of permits, the
Board shall at the request of any party to the proceeding or by
its own motion, to the extent practicable, identify and evaluate
the benefits and detriments, including but not limited to
econamic and environmentél factors, of the various present and
prospective beneficial uses of the waters inwolved and
altermative means of satisfying or protecting such uses, and make
findings with respect thereto. The applicant may be required,
and other parties may be requested, to provide such information
as is determined necessary by the Board to accomplish the
foregoing."
38. With respect to Section 729, Title 23 of the California
Administrative Code, the Board makes the following findings:
(A) The benefits of the enlarged Kent Lake project are
the following:

(1) increasing the MMWD gross water supply net safe
yield by an estimated 5,000 afa;

(2) shifting the diversion of up to 6,000 afa from
Nicasio Reservoir to Kent Lake could reduce average
water treatment and pumping costs by $80,000 a
year (DEIR p. 23):

(3) releasing relatively small amounts of water during
dry seasons would more than dauble salmon and
steelhead production and significantly enhance the
environment of Lagunitas Creek for all purposes.

It would also assure survival of endangered an
freshwater shrimp (DEIR p. 63 and Biology

Appendix p. 12);




(4)

(5)

(6)

(B) The

significant flood control benefits could be
realized as a result of the Kent Lake project;
releases could be made during low runoff periods to
significantly erhance the riparian and aqua{:ic
conditions of Lagunitas Creek (DEIR p. 6.); and
minimum flow could be maintained year-round in
Lagunitas Creek during wet, dry and critically dry
years, further enhancing the riparian and aquatic
conditions of Lagunitas Creek (DEIR p. 6).

possible detrimental effects of the enlarged

Kent Lake Project consist of the following:

(1)

(2)

(3)

(C) The
(1)

the flows will be reduced particularly during

the fall and early winter, adversely effecting

the salmon and steelhead population;

without operational constraints, the project

wauld make feasible a shift of diversions from
Nicasio Reservoir to Kent Lake. A forty percent
shift could have a significant adverse impact on the
upper reaches of Lagunitas Creek (DEIR p. 23.); and
if natural inflow to Tomales Bay from all
tributaries is reduced, greater than twenty-five
percent salinity may be increased and estuarine
circulation decreased sufficiently in the South and
Central Bay to cause undesirable changes in the
biota (T.B.A./I.A. Exhibit 10).

present and prospective uses of waters include:
instream beneficial uses (i.e., recreational, fish and

wildlife protection, and enhancement);
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(2) municipal water supply;
(3) irrigation, and;
(4) freshwater inflow to Tamles Bay.

39. 1In view of the above facts, the Board concludes the Kent Lake
project is the most beneficial to the cammnity served by MWD and the
environment. Nine alternative projects were considered by MMWD. However, the
Kent Lake project was considered to be the most economical and feliable (See
MMWD Exhibits 19 and 30). This project would not add new watershed lands to
MMWD's system. It would, however, add sufficent storage capacity to increase
the gross safe yield of MMWD's system by 5,000 acre-feet anmially. (See MMWD
Exhibit 6c, p. 8) Furthermore, the Kent Lake project accamplishes two goals
simuiltaneocusly: It supplies additional water at a reasonable cost, and
enhances the fish and wildlife resocurces of Lagunitas Creek. More importantly,
the project will not become uneconomical if MMWD is required to make
expected releases at its sole expense (See MMWD Exhibit 30). By reserving
jurisdiction, the Board insures that the project can be altered or changed to
mitigate the significant adverse envirommental effects specifically mentioned
abtove as being possibly detrimental.

Findings Concerning the California Envirormental Quality Act

40. Public Resources Code Section 21167.3 (b) states the following:
"In the event that an action or proceeding is commenced as described
in subdivision (a) but no injunction or similar relief is sought and
granted, responsible agencies shall assume that the environmental impact
report or negative declaration for the project does comply with the
provisions of this division and shall approve or disapprove the project
according to the timetable for agency action in Article 5 (commencing with

Section 65950) of Chapter 4.5 of Division 1 of Title 7 of Government Code,
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Such approval shall constitute permission to proceed with the project at
the applicants's risk pending final determination of such action or
proceeding. "

41. During the hearing several of the protestants raised the issue
that the Environmental Impact Report filed by MWD does not camply with the
provisions in CEQA. Protestants sought but were not granted injunctive relief
(R.T. Vol I pp. 12-13). MWD entered into an agreement with Fish and Game to
mitigate against adverse envirommental impacts (See Paragraph, 19-20, supra).
Therefore, pursuant to Section 21167.3 (b) of the Public Resources Code, the
Board must assume that the Envirommental Impact Report is in campliance with
CEQA and either approve or disapprove the proposed project. The Board is
granting approval of the Kent Lake project subject to reserved jurisdiction to
modify the terms and conditions. However, MWD proceeds with the project at
its own risk pending a firial determihation of such action or proceeding.

42, Mr. Freed also raised the issue that a supplemental EIR must be
filed because the Kent Lake project and the Nicasio project are not separate
projects. Section 21166 of the Public Resources Code provides that:

"When an environmental impact report has been prepared for a project
pursuant to this diversion, no subsequent or supplemental environmental
impact report shall be required by the lead agency or by any responsible
agency, unless one or more of the following events occurs:

(a) Substantial changes are proposed in the project which will require
major revisions in the environmental impact report.

(b) Substantial changes occur with respect to the circumstances under
which the project is being undertaken which will require major
revisions in the envirommental impact report.

(c) New information, which was not known and could not have been
known at the time the environmental impact report was certified as

complete, becomes available."
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43. Pursuant to Section 21166(a), no substantial changes are proposed
in the Nicasio project requiring najor' revisions of the environmental
impact report. All possible environmental impacts were presented and
considered for the Kent Lake project as noted in a previous section of the
decision. With respect to the Nicasio project, only a time extension is being
granted for conpletion of construction and use of water. MMWD requested the
time extension because (1)the ocutcome of the Kent Lake project is uncertain,
and (2) the July 1975 offpeak Water Supply Agreement with Sonoma County Water
Caanty Agency is only for surplus water. Furthermore, MWD believes it is
likely that expansion of the Nicasio project will be abandoned (See MMWD
Exhibit 29). Preparing an EIR for a project that is likely to be abandoned is
a waste of the taxpayers' money.

44. Pursuant to Section 21166(b), no substantial changes have
occurred with respect to the circumstances under which the project was
undertaken thus requiring major revisions in the EIR. The action of the Board
reqﬁiring that releases contimie to be made pursuant to the 1960 Nicasio
agreement mitigate against the possibility of a substantial change in the fish
and aquatic environment. (The 1979 agreement between MWD and Fish and Game
extinguished the fishery mitigation releases required pursuant to the 1960
agreement. The Board, however, decided that the provisions requiring such
releases should remain in effect.) Nicasio and Kent Lake remain physically
distinct and operationally independent facilities. In fact, Nicasio was
approved and constructed to its existing capacity years ago. Finally, MMWD by
approving the Kent Lake project, indicated that there would be sufficient flows
to protect aquatic life (See MMWD Exhibit 30).

45. Pursuant to Section 21166(c), no new information of substantial

importance to the project has became available.
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Time Extensions for Permitted Applications 9892, 14278, 17317

46. Water Code Section 1398 provides that:

"The period specified in the permit for beginning construction

work, for completion of construction, for application of the water to

beneficial use, or any or all of these periods may, for good cause shown,

be extended by the Board."
In permitted Application 9892 full use of the authorized amount of water was
not completed because MWD developed alternate sources and implemented a water
conservation program that is expected to delay demand for water by about 6,700
afa in the year 2000.

47. The project in permitted Application 14278 was delayed for two
reasons: First, MMWD's electorate and management chose to proceed with
construction of the Saulajule Pfoject on Arroyo Sausal prior to raising Peters
Dam. Second, MWD's implementation of a water conservation program delayed the
need to camwplete the project. However, the reliability of MMWD's water supply
has taken on renewed significance. MMWD believes that the Kent Lake project is
the best alternative for increasing that supply. Pursuant to the projects in
permitted Applications 9892 and 14278, MMWD has spent about $4,000,000 on
system improvements since the last extension of time.
The Nicasio project was not campleted because MMWD's management chose to
proceed with construction of the Saulajule and Kent Lake projects. In ’
addition, MWD has been negotiating with Sonoma County Water Agency to increase
and firm up its Russian River entitlement. These factors have postponed and
may eliminate the need to raise Nicasio Dam. MMAWD has spent $2,000,000 on
the Nicasio system improvements since 1975.

48. The Board finds that good cause has been shown for the requested

time extensions for permitted Applications 9892, 14278, and 17317.
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OONCLUSIONS

Permitted Applications 9892, 14278, and 17317

49. The Board finds that MWD has shown due diligence in pursuing
| the projects in permitted Applications 9892, 14278, and 17317. In addition,
the order granting the extensions of time should subject the permitted
applications to the Board's new permit terms, as appropriate, and to some
special terms necessitated by current conditions.

Application 26242

50. The Board finds that a need exists to increase the water supply
of MWD and that enlarging the capacity of Kent Lake is an appropriate method
of supplying the necessary increase. The Board also finds that the intended
use is beneficial. The Board finds that unappropriated water exists. However,
the environmental needs of Lagunitas Creek watershed must be evaluated during a
period of operation and study before final determination can be made as to the
quantity that may be stored and the quantity that must be released or bypassed
to protect the environment. | '

51. From the foregoing findings, the Board concludes that
Application 26242 shauld be approved and a permit issued to the applicant
and the petitions for extensions of time should be granted for permitted

Applications 9892, 14278, and 17317.

ORDER
IT IS HEREBY ORDERED that Application 26242 be approved and that a
permit be issued to the applicant subject to vested rights and the following

terms and conditions:

l. The water appropriated shall be limited to the quantity which can
be beneficially used and shall not exceed 8,300 acre-feet per anmm to be

collected from Novenber 1 of each year to April 30 of the succeeding year.




2. This permit does not authorize collection of water to storage
~outside of the specified season to offset evaporation and seepage losses or for

any other purpose.

3. The amount authorized for appropriation may be reduced in the

license if investigation warrants.

4. Construction work shall be completed by December 1, 1983.

5. Complete application of the water to the proposed use shall be

made by December 1, 2000.

6. Progress reports shall be submitted promptly by permittee when

requested by the State Water Resources Control Board until license is issued.

7. Permittee shall allow representatives of the State Water
Resources Control Board and other parties as may be authorized from time to
time by said Board, reasonable access to project works to determine campliance

with the terms of this permit.

8. Pursuant to California Water Code Sections 100 and 275, all
rights and privileges under this permit and under any license issued pursuant
thereto, including method of diversion, method of use, and quantity of water
diverted, are subject to the continuing authority of the State Water Resources
Control Beard in accordance with law and in the interest of the public welfare
to p_revent waste, unreasonable use, unreasonable methods of use, or

unreasonable method of diversion of said water.
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The contimuing authority of the Board may be exercised by imposing specific
requirements over and above those contained in this permit with a view to
minimizing waste of water and to meeting the reasonable water requirements of
permittee without unreasonable draft on the source. Permittee may be required
to implement such programs as: (1) reusing or reclaiming the water allocated;
(2) using water reclaimed by another entity instead of all or part of the water
allocated; (3) restricting diversions so as to eliminate agricultural tailwater
or to reduce return flow; (4) suppressing evaporation losses from water
surfaces; (5) controlling phreatophytic growth; and (6) installing, maintain-
ing, and operating efficient water measuring devices to assure compliance with
the quantity limitations of this permit and to determine accurately water use
as against reasonable water requirements for the authorized project. No action
will be taken pursuant to this paragraph unless the Board determines, after
notice to affected parties and opportunity for hearing, that such specific
requirements are physically and financially feasible and are appropriate to the

particular situation.

9. The quantity of water diverted under this permit and under any
license issued pursuant thereto is subject to modification by the State Water
Rescurces Control Board if, after notice to the permittee and an opportunity
for hearing, the Board finds that such modification is necessary to meet water
quality objectives in water quality control plans which have been or hereafter

may be established or modified pursuant to Division 7 of the Water Code.

10. Construction of the Kent Lake project shall be in conformance
with plans and specifications approved by the Department of Water Resources,

Division of Safety of Dams.




l .

11. In accordance with the requirements of Water Code Section 1393,
permittee shall clear the area covered by the proposed reservoir enlargement of
all structures, trees and other vegetation which would interfere with the use

of the reservoir for water storage and recreational purposes.

12. No water shall be diverted under this permit until permittee has
installed measuring devices, satisfactory to the State Water Resources Control
Board, which are capable of measuring and recording the flows required and
storage amounts defined by the conditions of this permit. Said measuring

devices shall be properly maintained.

13. In campliance with Fish and Game Code Section 5943, permittee
shall accord to the public, for the purpose of fishing, reasonable right of
access to the waters impounded by Peters Dam during the open season for the
taking of fish, subject to the regulations of the Fish and Game Commission and
for domestic water supply reservoirs, subject to Public Health Reguirements of

Sections 7623 to 7630, Title 17, California Administrative Code.

14. TIn order to prevent degradation of the quality of water during
and after construction of the project, prior to commencement of construction
permittee shall file a report pursuant to Water Code Section 13260 and shall
comply with any waste discharge requirements imposed by the California Regional
Water Quality Control Board, San Francisco Bay Region, or by the State Water

Resources Control Board.

Failure of permittee to camply with this term will subject the

permit to revocation, after opportunity for hearing.
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15. No water shall be used under this permit until the permittee has
filed a report of waste discharge with the California Regional Water Quality
Control Board, San Francisco Bay Region, pursuant to Water Code Section
13260, and the Regional Board or State Water Resources Control Board has
prescribed waste discharge requirements or has indicated that waste discharge
requirements are not required. Thereafter, water may be diverted only during
such times as all requirements prescribed by the Regional Board or State Board
are being met. No discharges of waste to surface water shall be made unless
waste discharge requirements are issued by a Regional Board or the State
Board. A discharge to ground water without issuance of a waste discharge

requirement may be allowed if after filing the report pursuant to Section

13260:
(1) the Regional Board issued a waiver pursuant to Section 13269,
or
(2) the Regional Board fails to act within 120 days of the filing

of the report.

Permittee shall not be required to file a report of waste discharge
pursuant to Section 13260 of the Water Code for percolation to the groundwater

of water resulting fram the irrigation of crops.

Failure of permittee to camply with this term will subject the permit

to revocation, after opportunity for hearing.
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16. The issuance of this permit shall not be construed as placing a
limitation on any riparian right or decreed right to the waters of Lagunitas

Creek held by the permittee.

17. The total quantity allowed, the rate of water diverted, and the
quantity stored and used under permits or licenses issued pursuant to
Applications 9892, 14278 and 26242 and permittee's claimed existing ridhts from
Lagunitas Creek for the place of use specified in the permits or licenses,
shall not exceed 46,850 acre-feet per water year, 50 cubic feet per second and

38,550 acre-feet per water year, respectively.

If permittee's claimed existing rights are quantified at same later
. date as a result of an adjudication or other legally binding proceeding, the
total quantity, the rate of diversion, and the storage and use allowed under
the permits or licenses shall be the face value of those permits or licenses
less the quantities confirmed under the existing richts.

Permittee shall forfeit all rights under this permit if permittee
transfers all or any part of the claimed existing right for the place of use
covered by this permit to another place of use without the prior approval of

the Board.

Permittee shall take and use water under the existing right claimed

by permittee only in accordance with law.

18. Permittee shall camply with the following provisions which are
derived from the agreements between permittee and the Department of Fish and

Game executed on October 16, 1980 and October 17, 1980.




a. Permittee shall operate the enlarged Kent Reservoir and make releases
contributing to the maintenance and perpetuation of the California

freshwater shrimp population of Lagunitas Creek.

b. Permittee shall engage, during 1981, a consultant acceptable to the
State, to conduct a pre-project inventory survey of California freshwater
shrimp essential habitats on Lagunitas Creek. Such survey shall be
conducted during July and August 1981 or later and include that reach
of Lagunitas Creek fram Peters Dam to tidewater at Point Reyes Station.
Essential habitats are defined as: (1) submerged undercut barks in
association with pools and glides, and (2) submerged riparian vegetation
in association with pools and glides. Consultant will delineate by
mapping, qualitatively describing, and quantifying the amount of such
essential habitats by methods acceptable to permittee and Fish and Game.
Survey results shall serve as baseline documentation of preproject
essential habitat distribution, conditions, and quantify such habitat for
future comparative use in defining long-term trends in habitat parameters
during the study period and project operation.

N
c. The Board reserves jurisdiction over this permit until studies
specified in the October 1, 1979 agreement and amendment have been
completed and joint recammendations for fisheries mitigation and

enhancement have been developed by the parties and submitted to the Board:

(1) the Board may amend the permit accordingly; or
(2) in the event of failure by the parties to agree on recammendations
each party may submit separate recommendations to the Board prior

to setting final permit terms; or




(3) the Board may on its own motion set final permit terms, or may

schedule a hearing on its own motion or on request by either party

and finalize permit terms based on its findings.

19. Permittee shall report progress on its ongoing water conse;:'vatim
and reclamation activities to the Board anmually. The Board shall maintain
continuing authority to require permittee to develop and implement a
comprehensive water conservation program or specific water conservation actions
at any time prior to and after issuance of a license under this permit, upon

notice from the Board and opportunity for hearing.

20. By October 30, 1982, permittee shall submit for Board approval an
integrated study plan for mitigation of streamflow reductions and sediment
buildup in the streambed of Lagqunitas Creek and potential effects of flow
and temperature changes caused by project operations including the Board's
interim study flow schedule on southern and central Tomales Bay. The plan
shall identify previous study efforts and coordinate approved study efforts of
- the permittee with the Department of Fish and Game, the San Francisco Bay
Regional Water Quality Control Board, other governmental agencies, and the
Board. The objectives of the study plan are to gather data, develop approved
stream and reservoir management goals and operating procedures, and define

responsibilities and time schedules for participants in achieving those goals.

21. The Board maintains contimuing authority in the public interest
to coordinate terms in this permit with terms in other permits on Lagunitas
Creek and tributaries to establish or limit the amounts of water withdrawn from
storage or rates and seasons of diversion for various purposes including bypass

or release from storage for sediment management and fish and wildlife
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enhancement. Such coordination will be based on further investigation during
the instream flow and reservoir management study period. Action by the Board
pursuant to this term will be taken only after notice to interested parties and

opportunity for hearing.

22. During the study period, seven years or less after issuance of
the Board decision, for protection of fish and wildlife in Lagunitas Creek,
permittee shall make a metered release of at least one cfs directly below
Peters Dam at all times and shall maintain the following base streamflow

schedule except as provided for in (1), (2) and (3) below:

(a) Fram October 16 thrmgh March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(d) Fram July 16 through October 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall be established within Samuel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Creek.

(1) Base streamflows may be reduced 25% in the month following a
"low inflow month" whenever combined reservoir storage is below the high
reservoir storage amounts specified in paragraphs 3A and 3B of the October 1,
1979 Department of Fish and Game agreement. A low inflow month shall exist
whenever inflow from the upper Lagunitas Creek watershed is less than 50% of

the original 26-year median inflow for that month.
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The permittee's high reservoir storage amounts defined in the
October 1979 agreement are the total storage in Lagunitas, Bon Tempe, Alpine,
Kent and Nicasio Reserwvoirs during the following periods as determined by the
permittee's records: (1) Jamary - 34,000 acre-feet on January 1, (2)
February - 40,300 acre-feet on February 1, (3) March - 47,200 acre—feet on
March 1, (4) April - 47,200 acre-feet on April 1; and (5) May through Decenber -

45,600 acre-feet on May 1.

A "low inflow month" exists whenever the inflow above Kent Lake
(including Lagunitas, Bon Tempe, Alpine and Kent Lakes) is less than the

following acre-foot amounts for the respective months:

October 135 af, Novenber 406 af, Decenber 1,651 af, Jarmary 3,190 af,
February 3,170 af, March 2,158 af, April 655 af, May 263 af, June 91 af,

July 47 af, August 34 af and September 60 af.

(2) Scheduled streamflows may be modified for short-term study
intervals not to exceed a contimuous two-week period, once anmially for each
scheduled flow period, (a) through (d) above. At no time shall the base
streamflows be allowed to drop at a raté greater than one cfs each three days
or drop below the following minimums during the respective periods: (a) 10 cfs,
(b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved by the Chief of the

Division of Water Rights.

(3) Scheduled streamflows may be reduced further only during a
water shortage emergency declared in accordance with Water Code Sections 350,

et seq., and 71640, et seq. During such emergencies, streamflow maintenance
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levels shall be subject to negotiation between the permittee and the Department
of Fish and Game and approval by the Chief of the Division of Water Rights. If
agreement is not reached on the amounts to be released, or if agreement is not
reached within 10 days of declaration of the emergency, separate

recommendations on the matter by the permittee and the Department of Fish and

Game shall be submitted to the Board for resolution.

23. The amount of release or flow specified in Term 22 above shall
be continuously monitored by the permittee at the respective control points and
reported monthly to the Department of Fish and Game and the Board within 30
days. The amount of any deficient releases shown by the monitoring shall be
stored and accrued for subsequent release. All deficient flows for the water
year shall be released fram Kent Lake during the period July 16 to October 15
for the year in which the deficiencies occur. Any deficient releases during a
water shortage emergency condition, declared in accordance with Water Code
Sections 350, et seq., and 71640, ét seq., shall be subject to negotiation
between the permittee and the Department of Fish and Game and approval by the
Board. If agreement is not reached between the parties within 10 days of the
declaration of an emergency, separate recammendations on the matter, by
permittee and the Department of Fish and Game, shall be submitted to the Board

for resolution.

24. For the protection and passage of anadramous fish in Lagunitas
Creek during the study period, permittee shall continuously monitor the flows
passing over the Giacomini fish ladder whenever the dam is in place and shall
maintain a minimum flow of one cfs over the ladder into Tomales Bay except
during a water shortage emergency. Flows may be reduced pursuant to 22 (3)

above.
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25. Prior to the end of the study period, permittee shall investigate
and report recommendations, and any independent party may report
recommendations, to the Board on the preéence and extent‘ 6f a "nutrient trap"
at or near the Tomales Bay headwater, its relationship to freshwater flows at
(1) the USGS cage and (2) over the Giacomini Dam fish ladder, and its
relationship to dmmstream.migrating salmonids. The Board reserves
jurisdiction to change permit terms to establish or adjust minimum flows at the

USGS gage or over the Giacomini Dam based on the permittee's study report or

other information submitted by protestants or interested parties on the seasons

and amounts of any additional flows required at those locations. Action by the
Board pursuant to this term will be taken only after notice to interested

parties and opportunity for hearing.

26. Prior to the end of the study period, permittee shall investigate
and repoft recammendations, and any independent party may report
recommendations, to the Board on Lagunitas Creek substrate investigations and
sediment management studies proposed in MWD Exhibit 39. The Board maintains
continmiing authority to require implementation of sediment management actions
based on permittee's study report or other information submitted by protestants
or interested parties for protection or enhancement of the stream substrate of
Lagunitas Creek. Action by the Board pursuant to this term will be taken only

after notice to interested parties and opportunity for hearing.

27. Permittee shall cooperate with any governmental agency conducting
independent studies of Lagunitas Creek during the entire study period and
provide any requested flows from Kent Lake or Nicasio Reservoir within the
limits of the Board's flow schedule or as may be approved by the Chief of the

Division of Water Rights.
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28. Upon campletion of the various studies conducted by permittee
and any governmental agency approved by the Board, all study reports, results
and recommendations pursuant to the studies will be provided to the Tamales Bay
Association and Inverness Association and submitted to the Board for its

findings to establish permanent permit terms.

29. Permittee shall bear the cost of any required studies, and
construction, operation and maintenance of any facilities required by
conditions in this permit or subsequent findings of the Board to the extent

that cooperative or other funding s not available.

IT IS FURTHER ORDERED that an extension of time be granted for
permi tted Application 9892 (Permit 5633) subject to vested ridhts and the
following terms and conditions: |

Permit term 5 is amended to read as follows:

5. Complete application of the water to the authorized use shall be
made by December 1, 2000.

Permit term 7 is superseded by the following permit term:

7. Pursuant to California Water Code Sections 100 and 275, all
ricghts and privileges under this permit and under any license issued pursuant
thereto, including method of diversion, method of use, and quantity of water
diverted, are subject to the contimiing authority of the State Water Resources
Control Board in accordance with law and in the interest of the public welfare
to prevent waste, unreasonable use, unreasonable method of use, or
unreasonable method of diversion of said water. The continuing authority of
the Board may be exercised by imposing specific reguirements over and above

those contained in this permit with a view to minimizing waste of water and to
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draft on the source. Permittee may be required to implement such programs as
(1) reusing or reclaiming the water allocated; (2) using water reclaimed by
another entity instead of all or part of the water allocated; (3) restricting
diversions so as to eliminate agricultural tailwater or to reduce return flow;
(4) suppressing evaporation losses fraom water surfaces; (5) controlling
phreatophytic growth; and (6) installing, maintaining, and operating efficient
water measuring devices to assure campliance with the quantity limitations of
this permit and to determine accurately water use as against reasonable water
requirements for the authorized project. No action will be taken pursuant to
this paragraph unless the Board determines, after notice to affected parties
and opportunity for hearing, that such specific requirements are physically and

financially feasible and are appropriate to the particular situation.
The following permit terms are hereby added:

8. Permittee shall allow representatives of the State Water
Resources Control Board and other parties as may be authorized from time to
time by said Board, reasonable access to project works to determine compliance

with the terms of this permit.

9. The quantity of water diverted under this permit and under any
license issued pursuant thereto is subject to modification by the State Water
Resources Control Board if, after notice to the permittee and an opportunity
for hearing, the Board finds that such modification is necessary to meet water
quality objectives in water quality control plans which have been or hereafter
may be established or modified pursuant to Division 7 of the Water Code. No
action will be taken pursuant to this paragraph unless the Board finds that (1)

adequate waste discharge requirements have been prescribed and are in effect
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with respect to all waste discharges which have any substantial effect upon
water quality in the area involved, and (2) the water quality dbjectives cannot

be achieved solely through the control of waste discharges.

10. No water shall be diverted under this permit until permittee has
installed measuring devices, satisfactory to the State Water Resources Control
Board, which are capable of measuring and recording the flows required and
storage amounts defined by the conditions of this permit. Said measuring

devices shall be properly maintained.

1l1. In compliance with Fish and Game Code Section 5943, permittee
shall accord to the public, for the purpose of fishing, reasonable right of
access to the waters impounded by Alpine, Bon Tempe and Peters Dam during the
open season for the taking of fish, subject to the regulations of the Fish and
Game Camnission and for domestic water supply reservoirs, subject to Public
Health Requirements of Sections 7623 to 7630, Title 17, California

Administrative Code.

12. 1In order to prevent degradation of the quélity of water during
and after construction of the project, prior to commencement of construction
permittee shall file a report pursuant to Water Code Section 13260 and shall
camply with any waste discharge requirements imposed by the California Regional
Water Quality Control Board, San Francisco Bay Region, or by the State Water
Resources Control Board.

Failure of permittee to comply with this term will subject the permit

to revocation, after opportunity for hearing.
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13. No water shall be used under this permit until the permittee has
filed a report of waste discharge with the California Regional Water Quality
Control Board, San Francisco Bay Region, pursuant to Water Code Section 13260,
and the Regionmal Board or State Water Resources Control Board has prescribed
waste discharge requirements or has indicated that waste discharge requirements
are not required. Thereafter, water may be diverted only during such times as
all requirements prescribed by the Regional Board or State Board are being
met. No discharges of waste to surface water shall be made unless waste
discharge requirements are issued by a Regional Board or the State Board. A
discharge to ground water without issuance of a waste discharge requirement may

be allowed if after filing the report pursuant to Section 13260:

(1) the Regional Board issued a waiver pursuant to Section 13269, or
(2) the Regional Board fails to act within 120 days of the filing of the

report.

Permittee shall not be required to file a report of waste discharge
pursuant to Section 13260 of the Water Code for percolation to the ground water
of water resulting fram the irrigation of crops.

Failure of permittee to camply with this term will subject the permit

to revocation, after opportunity for hearing.

14. The issuance of this permit shall not be construed as
placing a limitation on any riparian right or decreed right to the waters of

Lagunitas Creek held by the permittee.
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15. The total quantity allowed, the rate of water diverted, and the
quantity stored and used under permits or licenses issued pursuant to
Applications 9892, 14278 and 26242 and permittee's claimed existing rights from
Lagunitas Creek for the place of use specified in the permits or licenses,
shall not exceed 46,850 acre-feet per water year, 50 cubic feet per second and

38,550 acre-feet per water year, respectively.

If permittee's claimed existing rights are quantified at some
later date as a result of an adjudication or other legally binding proceeding,
the total quantity, the rate of diversion, and the storage and use allowed
under the permits or licenses shall be the face value of those permits or

licenses less the quantities confirmed under the existing rights.

Permittee shall forfeit all rights under this permit if permittee
transfers all or any part of the claimed existing right for the place of use
covered by this permit to another place of use without the prior approval of

the Board.

Permittee shall take and use water under the existing right

claimed by permittee only in accordance with law.

16. Permittee shall report progress on its ongoing water
conservation and reclamation activities to the Board anmually. The Board shall
maintain continuing authority to require permittee to develop and implement a
camprehensive water conservation program or specific water conservation actions
at any time prior to and after issuance of a license under this permit, upon

notice from the Board and opportunity for hearing.
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17. By October 30, 1982, permittee shall submit for Board approval
an integrated ‘study plan for mitigation of streamflow reductions and sediment
buildup in the streanbed of Lagunitas Creek and potential effects of flow and
teamperature changes caused by project operations including the Board's interim
study flow schedule on southern and central Tamales Bay. The plan shall
identify previous study efforts and coordinate approved study efforts of
the permittee with the Department of Fish and Game, the San Francisco Bay
Regional Water Quality Control Board, other governmental agencies, and the
Board. The objectives of the study plan are to gather data, develop approved
stream and reservoir management goals and operating procedures, and define

responsibilities and time schedules for participants in achieving those goals.

18. The Board maintains contiming authority in the public interest
to coordinate terms in this permit with terms in other permits on Lagunitas
Creek and tributaries to establish or limit the amounts of water withdrawn
fram storage or rates and seasons of diversion for various purposes including
bypass or release from storage for sediment management and fish and wildlife
enhancement.  Such coordination will be based on further investigation during
the instream flow and reservoir management study period. Action by the Board
pursuant to this term will be taken only after notice to interested parties and

opportunity for hearing.

19. During the study period, seven years or less after issuance of
the Board decision, for protection of fish and wildlife in Lagunitas Creek,
permittee shall make a metered release of at least one cfs directly below
Peters Dam at all times and shall maintain the following base streamflow

schedule except as provided for in (1), (2) and (3) below:
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(a) From October 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) Fram May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(d) Fram July 16 through October 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall be established within Samuel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Creek.

(1) Base streamflows may be reduced 25% in the month following a "low
inflow month" whenever conbined reservoir storage is below the high
reservoir storage amounts specified in paragraphs 3A and 3B of the
October 1, 1979 Department of Fish and Game agreement. A low inflow month
shall exist whenever inflow fram the upper-I.agunitas Creek watershed is

less than 50% of the original 26-year median inflow for that month.

The permittee's high reserwoir storage amounts defined in the October
1979 agreement are, the total storage in Lagunitas, Bon Tempe, Alpine, Kent
and Nicasio Reservoirs during the following periods as determined by the
District's records: (1) Jamary - 34,000 acre-feet on Jamary 1,(2)
February - 40,300 acre-feet on February 1, (3) March - 47,200 acre-feet on
March 1, (4) April - 47,200 acre-feet on April 1; and (5) May through |

Decentber - 45,600 acre-feet on May 1.
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A "low inflow month" exists whenever the inflow above Kent Lake
(including Lagunitas, Bon Tempe, Alpine and Kent Lakes) is less than the

following acre-foot amounts for the respective months:

Octdber 135 af, Novenber 406 af, Decenber 1,651 af, Jamary 3,190 af,
February 3,170 af, March 2,158 af, April 655 af, May 263 af, June 91 af,

July 57 af, Bugust 34 af and Septenber 60 af.

(2) Scheduled streamflows may be modified for short-term study
intervals not to exceed a continuous two-week period, once annually for
each scheduled flow period, (a) through (d) above. At no time shall the
base streamflows be allowed to drop at a rate greater than one cfs each
three days or drop below the following minimums during the respective
periods: (a) 10 cfs, (b) 5 cfs, (c¢) 3.5 cfs, and (d) 3 cfs, unless approved

by the Chief of the Division of Water Rights.

(3‘) Scheduled streamflows may be reduced further only during a water
shortage emergency declared in accordance with Water Code Sections 350, et
seq, and 71640, et seq. During such emergencies, streamflow maintenance
levels shall be subject to negotiation between the permittee and the
Department of Fish and Game and approval by the Chief of the Division of
Water Rights. If agreement is not reached on the amounts to be released,
or if agreement is not reached within 10 days of declaration of the
emergency, separate recommendations on the matter shall be submitted to the

Board for resolution.
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20. The amount of release or flow specified in Term 19 above, shall
be contimously monitored by the permittee at the respective control points and
reported monthly to the Department of Fish and Game and the Board within 30
days. The amount of any deficient releases shown by the monitoring shall be
stored and accrued for subsequent release. All deficient flows for the water
year shall be released fram Kent Lake during the period July 16 to October 15
for the year in which the deficiencies occur. Any deficient releases during a
water shortage emergency condition, declared in accordance with Water Code
Sections 350, et seq., and 71640, et seq., shall be subject to negotiation
between the permittee and the Department of Fish and Game and approval by the
Board. If agreement is not reached between the parties within 10 days of the
declaration of an emergency, separate recammendations on the matter, by
permittee and the Department of Fish and Game, shall be submitted to the Board

for resolution.

21. The purpose of use under this permit is corrected to read as
follows: municipal, recreational, and fish and wildlife protection and

enhancement uses.

22. For the protection and passage of anadromous fish in Lagunitas
Creek during the study period, permittee shall contimicusly monitor the flows
passing over the Giacomini fish ladder whenever the dam is in place and shall
maintain a minimum flow of one cfs over the ladder into Tomales Bay except
during a water shortage emergency. Flows may be reduced pursuant to 19(3)

above.
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23. Prior to the end of the study period, permittee shall
investigate and report recommendations, and any independent party may report
recomrendations, to the Board on the presence and extent of a "nutrient trap"
at or near the Tomales Bay headwater, its relationship to frestwater flows at
(1) the USGS gage and (2) over the Giacomini Dam fish ladder, and its
relationship to downstream migrating salmonids. The Board reserves
jurisdiction to change permit terms to establish or adjust minimum flows at the
USGS gage or over the Giacomini Dam based on the permittee's study report or
other information submitted by protestants or interested parties on the seasons
and amouhts of any additional flows required at those locations. Action by the
Board pursuant to this term will be taken only after notice to interesﬁed

parties and opportunity for hearing.

24. Prior to the end of the study period, permittee shall
investigate and report recammendations, and any independent party may report
recamendations, to the Board on Lagunitas Creek substrate investigations and
sediment management studies proposed in MMWD Exhibit 39. The Board shall
maintain continuing authority to require implementation of sediment management
actions based on permittee's study report or other information submitted by
protestants or interested parties for protection or ernhancement of the stream
substrate of Lagunitas Creek. Action by the Board pursuant to this term will

be taken only after notice to interested parties and opportunity for hearing.

25. Permittee shall cooperate with any governmental agency
conducting independent studies of Lagunitas Creek during the entire study
period and provide any requested flows fram Kent Lake or Nicasio Reservoir
within the limit of the Board's flow schedule or as may be approved by the

Chief of the Division of Water Rights.




26. Upon campletion of the varicus studies conducted by permittee
and any governmental agency approved by the Board, all study reports, results
and recamendations pursuant to the studies will be provided to the Tamales Bay
Association and Inverness Association and submitted to the Board for its

findings to establish permanent permit terms.
27. Permittee shall bear the cost of any required studies, and
construction, operation and maintenance of any facilities required by

conditions in this permit or subsequent findings of the Board to the extent

that cooperative or other funding is not available.
1T IS FURTHER ORDERED that an extension of time be granted for
permitted Application 14278 (Permit 9390) subject to vested rights and the

following terms and conditions:
Permit term 4 is amended to read as follows:
4. Construction work shall be completed by Decenber 1, 1983.

Permit term 5 is amended to read as follows:

5. Conplete application of the water to the authorized use shall be

made on or before Decenber 1, 2000.
Permit term 7 is superseded by the following permit term:

7. Pursuant to California Water Code Sections 100 and 275, all

rights and privileges under this permit and under any license issued pursuant
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thereto, including method of diversion, method of use, and quantity of water
diverted, are subject to the contiming authority of the State Water Resources
Control Board in accordance with law and in the interest of the public welfare
to prevent waste, unreasonable use, unreasonable method of use, or
unreasonable method of diversion of said water.

The contimiing authority of the Board may be exercised by imposing
specific requirements over and above those contained in this permit with a view
to mmmzmg waste of water and to meeting the reasonable water requirements
of permittee without unreasonable draft on the source. Permittee may be
required to implement such programs as: (1) reusing or reclaiming the water
allocated; (2) using water reclaimed by another entity instead of all or part
of the water allocated; (3) restricting diversions so as to eliminate
agricultural tailwater or to reduce return flow; (4) suppressing evaporation
losses from water surfaces; (5) controlling phreatophytic growth; and (6)
installing, maintain-ing, and operating efficient water measuring devices to
assure compliance with the quantity limitations of this permit and to determine
accurately water use as against reasonable water requirements for the
authorized project. No action will be taken pursuant to this paragfaph unless
the Board determines, after notice to affected parties and opportunity for
hearing, that such specific requirements are physically and financially

feasible and are appropriate to the particular situation.
New permit terms are added as follows:

8. Permittee shall allow representatives of the State Water
Resources Control Board and other parties as may be authorized from time to
time by said Board, reasonable access to project works to determine campliance

with the terms of this permit.-
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9. The quantity of water diverted under this permit and under any
license issued pursuant thereto is subject to modification by the State Water
Resources Control Board if, after notice to the permittee and an opportunity
for hearing, the Board finds that such modification is necessary to meet water

quality objectives in water quality control plans which have been or hereafter

may be established or modified pursuant to Division 7 of the Water Code.

10. No water shall be diverted under this permit until permittee has
installed measuring devices, satisfactory to the State Water Resources Control
Board, which are capable of measuring and recording the flows required and
storage amounts defined by the conditions of this permit. Said measuring

devices shall be properly maintained.

11. In campliance with Fish and Game Code Section 5943, if storage of
water authorized by this permit is on a stream naturally frequented by fish,
permittee shall accord to the public, for the purpose of fishing, reasonable
right of access to the waters impounded by Peters Dam during the open season
for the taking of fish, subject to the regulations of the Fish and Game
Camnission and for domestic water supply reservoirs, subject to Public Health
Requirements of Sections 7623 to 7630, Title 17, California Administrative

Code.

12. In order to prevent degradation of the quality of water during
and after construction of the project, prior to cammencement of construction
permittee shall file a report pursuant to Water Code Section 13260 and shall
camply with any waste discharge requirements imposed by the California Regional
Water Quality Control Board, San Francisco Bay Region, or by the State Water

Resaurces Control Board.
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Failure of permittee to camply with this term will subject the

permit to revocation, after opportunity for hearing.

13. No water shall be used under this permit until the permittee has
filed a report of waste discharge with the California Regional Water Quality
Control Board, San Francisco Bay Region, pursuant to Water Code Section 13260,
and the Regional Board or State Water Resources Control Board has prescribed
waste discharge requirements or has indicated that waste discharge requirements
are not required. Thereafter, water may be diverted only during such times as
all requirements prescribed by the Regional Board or State Board are being
met. No discharges of waste to surface water shall be made unless waste
discharge requirements are issued by a Regional Board or the State Board. A

discharge to ground water without issuance of a waste discharge requirement may

be allowed if after filing the report pursuant to Section 13260:

(1) the Regional Board issued a waiver pursuant to Section 13269, or
(2) the Regional Board fails to act within 120 days of the filing of the

report.
Permittee shall not be required to file a report of waste discharge
pursuant to Section 13260 of the Water Code for percolation to the ground water

of water resulting from the irrigation of crops.

Failure of permittee to comply with this term will subject the permit

to revocation, after opportunity for hearing.
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14. The issuance of this permit shall not be construed as placing a
limitation on any riparian right or decreed right to the waters of Lagunitas

Creek held by the permittee.

15. The total quantity allowed, the rate of water diverted, and the
quantity stored and used under permits or licenses issued pursuant to
Applications 9892, 14278 and 26242 and permittee's claimed existing rights from
Lagunitas Creek for the place of use specified in the permits or licenses,
shall not exceed 46,850 acre-feet per water year, 50 cubic feet per second and

38,550 acre-feet per water year, respectively.

‘If permittee's claimed existing rights are quantified at some later
date as a result of an adjudication or other legally binding proceeding, the
total quantity, the rate of diversion, and the storage and use allowed under
the permits or licenses shall be the face value of those permits or licenses

less the quantities confirmed under the existing rights.

Permittee shall forfeit all rights under this permit if permittee
transfers all or any part of the claimed existing right for the place of use
covered by this permit to another place of use without the prior approval of

the Board.

Permittee shall take and use water under the existing right claimed

by permittee only in accordance with law.

16. Permittee shall comply with the following provisions which are
derived from the agreements between permittee and the Department of Fish and

Game executed on October 16, 1980 and October 17, 1980:

53




a. Permittee shall operate the enlarged Kent Reservoir and make releases

contributing to the maintenance and perpetuation of the California

frestwater shrimp population of Lagunitas Creek.

b. Permittee shall engage during 1981, a consultant acceptable to the
State, to conduct a pre-project inventory survey of California freshwater
shrimp essential habitats on Lagunitas Creek. Such survey shall be
conducted during July and August or later and include that reach of
Lagunitas Creek from Peters Dam to tidewater at Point Reyes Station.
Essential habitats are defined as: (1) submerged undercut barks in
association with pools and glides, and (2) sulmerged riparian vegetation
in association with pools and glides. Consultant will delineate by
mapping, qualitatively describing, and quantifying the amount of such
essential habitats by methods acceptable to the permittee and Fish and
Game. Survey results shall serve as baseline documentation of
pre-project essential habitat distribution, conditions, and quantify such
habitat for future comparative use in defining long-term trends in

habitat parameters during the study period and project operation.

c. The Board reserves jurisdiction over permit issued on this
application until studies specified in the October 1, 1979 agreement and
amendment have been completed and joint recammendations for fisheries
mitigation and enhancement have been developed by the parties and

submitted to the Board:

(1) The Board may amend the permit accordingly;or
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(2) In the event of failure by the parties to agree
on recamendations, each party may submit separate
recommendations to the Board prior to setting final

permit terms; or

(3) The Board may on its own motion set final permit
terms, or may schedule a hearing on its own motion
or on request by either party and finalize permit

terms based on its findings.

17. Permittee shall report progress on its ongoing water conservation
and reclamation activities to the Board anmmally. The Board shall maintain
contimuing authority to require permittee to develop and implement a
camprehensive water conservation program or specific water conservation actions
at any time prior to issuance of a license under this permit, upon notice from

the Board and opportunity for hearing.

18. By October 30, 1982 permittee shall submit for Board approval an
integrated study plan for mitigation of streamflow reductions and sediment
build-up in the streanbed of Lagunitas Creek and potential effects of flow
and temperature changes caused by project operations including the Board's
interim study flow schedule on southern and central Tamles Bay. The plan
shall identify previous study efforts and coordinate approved study efforts of
the permittee with fhe Department of Fish and Game, the San Francisco Bay
Regional Water Quality Control Board, other governmental agencies, and the
Board. The objectives of the study plan are to gather data, develop approved
stream and reservoir management goals and operating procedures, and define

responsibilities and time schedules for participants in achieving those goals.
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19. The Board maintains continuing authority in the public interest
to coordinate terms in this permit with terms in other permits on Lagunitas
Creek and tributaries to establish or limit the amounts of water withdrawn from
storage or Jgates and seasons of diversion for various purposes including bypass
or release from storage for sediment management and fish and wildlife
erhancement. Such coordination will be based on further investigation during
the instream flow and reservoir management study period. Action by the Board
pursuant to this term will be taken only after notice to interested parties and

cpportunity for hearing.

20. During the study period, seven years or less after issuance of
the Board decision, for protection of fish and wildlife in Lagunitas Creek,
permittee shall make a metered release of at least one cfs directly below
Peters Dam at all times and shalll maintain the following base streamflow

schedule except as provided for in (1), (2) and (3) below:

(a) From Octcber 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(@) From July 16 through Octcber 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall be established within Samiel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Creek.
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(1) Base streamflows rray be reduced 25% in the month following a "low
inflow month" whenever combined reservoir storage is below the high
reservoir storage amounts specified in paragraphs 3A and 3B of the
October 1, 1979 Department of Fish and Game agreement. A low inflow
ronth shall exist whenever inflow fram the upper Lagunitas Creek watershed

is less than 50% of the original 26~year median inflow for that month.

The permittee's high reservoir storage amounts defined in the
October 1979 agreement are, the total storage in Lagunitas, Bon Tenpe,
Alpine, Kent and Nicasio Reserwoirs during the following periods as
determined by the permittee's records: (1) Jamiary - 34,000 acre-feet
on Jamary 1; (2) February - 40,300 acre-feet on February 1; (3) March -
47,200 acre-feet on March 1; (4) April - 47,200 acre-feet on April 1; and

(5) May through Decenber - 45,600 acre-feet on May 1.

A "low inflow month" exists whenever the inflow abbve Kent lLake
(including Lagunitas, Bon Tempe, Alpine and Kent Lakes) is less than the

following acre-foot amounts for the respective months:

Octcber 135 af, Novenber 406 af, December 1651 af, January 3190 af,
February 3170 af, March 2158 af, April 655 af, May 263 af, June 91 af,

July 57 af, August 34 af and September 60 af.

(2) Scheduled streamflows may be modified for short-term study intervals
not to exceed a continuous two-week period, once anmually for each
scheduled flow period, (a) through (d) above. At no time shall the base

streamflows be allowed to drop at a rate greater than one cfs each three
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days or drop below the following minimums during the respective periods:
(a) 10 cfs, (b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved by the

Chief of the Division of Water Rights.

(3) scheduled streamflows may be reduced further only during a water
shortage emergency declared in accordance with Water Code Sections 350, et
seq, and 71640, et seq. During such emergencies, streamflow maintenance
levels shall be subject to negotiation between the permittee and the
Department of Fish and Game and approval by the Chief of the Division of
Water Rights. If agreement is not reached on the amounts to be released,
or if agreement is not reached within 10 days of declaration of the
emergency, separate recommendations on the matter, by permittee and the

Department of Fish and Game shall be submitted to the Board for resolution.

21. The amount of release or flow specified in Term 20 above, shall
be continuously monitored by the permittee at the respective control points and
reported monthly to the Department of Fish and Game and the Board within 30
days. The amount of any deficient releases shown by the monitoring shall be
stored and accrued for subsequent release. All deficient flows for the water
year shall be released frcm Kent Lake during the period July 16 to October 15
for the year in which the deficiencies occur. Any deficient releases during a
water shortage emergency condition, declared in accordance with Water Code
Sections 350, et seq, and 71640 et seq, shall be subject to negotiation between
the permittee and the Department of Fish and Game and approval by the Board.

If agreement is not reached between the parties within 10 days of the
declaration of the emergency, separate recammendations on the matter, by
permittee and the Department of Fish and Game, shall be submitted to the Board

for resolution.
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22. The purpose of use under this permit is corrected to read as
follows: mnicipal, recreational, and fish and wildlife protection and

enhancement uses.

23. For the protection and passage of anadramous fish in Lagunitas
Creek during the study period, permittee shall contimiocusly monitor the flows
passing over the Giacomini fish ladder whenever the dam is in place and shall
maintain a minimum flow of one cfs over the ladder into Tomales Bay except
during a water shortage emergency. Flows may be reduced pursuant to 20(3)
above.

24. Prior to the end of the study period, permittee shall investigate
and report recommendations, and any independent party may report
recommendations, to the Board on the presence and extent of a "nutrient trap"
at or near the Tomales Bay headwater, its relationship to freshwater flows at
(1) the USGS cage and (2) over the Giacomini Dam fish ladder, and its
relationship to downstream migrating salmonids. The Board reserves
jurisdiction to change permit terms to establish or adjust minimum flows at the
USGS gage or over the Giacomini Dam based on the permittee's study report or
other information submitted by protestants or interested parties on the seasons
and amounts of any additional flows required at those locations. Action by the
Board pursuant to this term will be taken only after notice to interested

parties and opportunity for hearing.

25. Prior to the end of the study period, permittee shall investigate
and report recammendations, and any independent party may report
recomrendations, to the Board on Lagunitas Creek substrate investigations and

sediment management studies proposed in MWD Exhibit 39. The Board maintains
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contimiing authority to require implementation of sediment management actions

based on permittee's study report or other information submitted. by protestants
or interested parties for protection or enhancement of the stream substrate of
Lagunitas Creek. Action by the Board pursuant to this term will be taken only

after notice to interested parties and opportunity for hearing.

26. Permittee shall cooperate with any governmental agency
conducting independent studies of Lagunitas Creek during the entire study
period and provide any requested flows fram Kent Lake or Nicasio Reservoir
within the limit of the Board's flow schedule or as may be approved by thé

Chief of the Division of Water Rights.

27. Upon canpletion of the various studies conducted by the permittee
and any governmental agency approved by the Board, all study reports results
and recammendations pursuant to the studies will be provided to the Tamles Bay
Association and Inverness Association and submitted to the Board for its

findings to establish permanent permit terms.

28. Permittee shall bear the cost of any required studies, and
construction, operation and maintenance of any facilities required by conditions
in this permit or subsequent findings of the Board to the extent that

cooperative or other funding is not available.
IT IS FURTHER ORDERED that an extension of time be granted for

permitted Application 17317 (Permit 12800) subject to vested richts and the

following terms and conditions:

Permit term 3 is amended to read as follows:
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3. Construction work shall be completed by Decenber 1, 1985.

Permit term 4 is amended to read as follows:

Camplete application of the water to the authorized use shall be made

on or before December 1, 2000.
Permit term 6 is superseded by the following permit term:

6. Pursuant to California Water Code Sections 100 and 275, all
rights and privileges under this permit and under any license issued pursuant
thereto, including method of diversion, method of use, and quantity of water
diverted, are subject to the contiming authority of the State Water Resources
Control Board in accordance with law and in the interest of the public welfare
to prevent waste, unreasonable use, unreasonable method of use, or
unreasonable method of diversion of said water.

The contimiing authority of the Board may be exercised by imposing specific
requirements over and above those contained in this permit with a view to
minimizing waste of water and to meeting the reasonable water requirements of
permittee without unreasonable draft on the source. Permittee may be required
to implement such programs as: (1) reusing or reclaiming the water allocated;
(2) using water reclaimed by another entity instead of all or part of the water
allocated; (3) restricting diversions so as to eliminate agricultural tailwater
or to reduce return flow; (4) suppressing evaporation losses from water
surfaces; (5) controlling phreatophytic growth; and (6) installing, maintain-

ing, and operating efficient water measuring devices to assure compliance with
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the quantity limitations of this permit and to determine accurately water use
as against reasonable water requirements for the authorized project. No action
will be taken pursuant to this paragraph unless the Board determines, after
notice to affected parties and opportunity for hearing, that such specific
requirements are physically and financially feasible and are appropriate to the

particular situation.
7. Term 7 of Permit 12800 is amended to read as follows:

:7. Permittee shall camply with the following provisions which are
also included in the agreement between permittee and the California Department
of Fish and Game executed on July 21, 1960. Any negotiated amendment to this
agreement shall be submitted to the Board by the permittee and Department of
Fish and Game for coordination of terms and conditions prior to
implementation of changes which may affect other diverters and beneficial use
of stored water for fish and wildlife protection and erhancement use in Nicasio

Creek, Lagunitas Creek and Tamales Bay.

"(1) Pursuant to this agreement, the District shall provide during the
period Novenber 1 through March 31, eight hundred acre-feet of water per
month from Nicasio Reservoir for the preservation of fish and wildlife.
The water thus stored shall be made available on the first day of each

’ month during the above period and released in increments to be specified
by and at the discretion of the Department of Fish and Game. The above

conditions shall be considered normal and shall prevail except in years of

deficient run-off as hereafter provided.




"(a) If the run-off in the month preceding that period described in
paragraph(l) above is less than fifty per cent of the computed mean run-
off for that specific month, based on an average of cumuilative United
States Geological Survey records subsequent to 1953, or such an average of
District records if United States Geological Survey records are no longer
maintained, the District shall provide six hundred acre-feet of water to

be used in the manner and for the purposes described above.

"(b) If the run-off in the month preceding that period described in
paragraph (1) above is less than twenty-five per cent of the camputed mean
run-off for that specific month, based on said records subsequent to 1953,
the required releases for fishlife shall be subject to‘negotiations

between the District and the Department.

. "(c) Provided further that whenever the mean run-off at the beginning of
any month within the period November 1 to March 1 reaches fifty per cent
or more of the mean for the same period, based on said records subsequent
to 1953, the Department shall be credited for the full eight hundred acre-
feet per month for the past period. Said water shall be used in the manner

of and for the purposes described above."

~ "(6) Water released from Nicasio Dam shall, with the exception of spillway
flows, be released from the lower depths of the reservoir so as to

maintain a low temperature range."

"(7) The District shall install screens with a mesh size of not greater
than one-half inch squares on all reservoir outlets to prevent loss of

fish."
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"(8) Should the District assign, convey or otherwise dispose of any
interest in said project, it agrees that such disposition shall be

specifically made subject to the provisions as hereinabove set fo oV

The Board reserves jurisdiction to confirm or amend the releases
required during any season of year pursuant to the Nicasio agreement of July
21, 1960 (Permit Term #7) based on further study and recammendations by
permittee's consultant and the Department of Fish and Game. Granting
permittee's petition for extension of time in which to camplete construction of
the Nicasio Project shall not be construed as waiving any responsibility that
the Board or the permittee has under the California Environmental Quality Act
prior to commencement of construction on raising Nicasio Dam and Reservoir.
Action by the Board pursuant to this term will be taken only after notice to

interested parties and opportunity for hearing.
New permit terms are added as follows:

8. Permittee shall allow representatives of the State Water
Resaurces Control Board and other parties as may be authorized from time to
time by said Board, reasonable access to project works to determine compliance

with the terms of this permit.

9. The quantity of water diverted under this permit and under any
license issued pursuant thereto is subject to modification by the State Water
Resources Control Board if, after notice to the permittee and an opportunity
for hearing, the Board finds that such modification is necessary to meet water
quality objectives in water quality control plans which have been or hereafter

may be established or modified pursuant to Division 7 of the Water Code.
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10. No water shall be diverted under this permit until permittee has
installed measuring devices, satisfactory to the State Water Resources Control
Board, which are capable of measuring and recording the flows required and
storage amounts defined by the conditions of this permit. Said measuring

devices shall be properly maintained.

11. In compliance with Fish and Game Code Section 5943, permittee
shall accord to the public, for the purpose of fishing, reasonable right of
access to the waters impounded by and Nicasio Dam during the open season for
the taking of fish, subject to the regqulations of the Fish and Game Commission
and for domestic water supply reservoirs, subject to Public Health Requirements

of Sections 7623 to 7630, Title 17, California Administrative Code.

12. 1In order to prevent degradation of the quality of water during
and after construction of the project, prior to commencement of construction
permittee shall file a report pursuant to Water Code Section 13260 and shall
comply with any waste discharge requirements imposed by the California Regional
Water Quality Control Board, San Francisco Bay Region, or by the State Water

Resources Control Board.

Failure of permittee to comply with this term will subject the

permit to revocation, after opportunity for hearing.

13. No water shall be used under this permit until the permittee has
filed a report of waste discharge with the California Regional Water Quality
Control Board, San Francisco Bay Region, pursuant to Water Code Section 13260,

and the Regional Board or State Water Resources Control Board has prescribed
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waste discharge requirements or has indicated that waste discharge requirements
are not required. Thereafter, water may be diverted only during such times as
all requirements prescribed by the Regional Board or State Board are being

met. No discharges of waste to surface water shall be made unless waste
discharge requirements are issued by a Regional Board or the State Board. A
discharge to ground water without issuance of a waste discharge requirement may

be allowed if after filing the report pursuant to Section 13260:

(1) the Regional Board issued a waiver pursuant to Section 13269, or

(2) the Regional Board fails to act within 120 days of the filing of the

report.

Permittee shall not be required to file a report of waste discharge
pursuant to Section 13260 of the Water Code for percolation to the ground water

of water resulting from the irrigation of crops.

Failure to comply with this term will subject the permit to

revocation, after opportunity for hearing.

14. The total quantity of water diverted under this permit shall not

exceed 29,000 acre-feet per water year of October 1 to September 30.

15. Permittee shall report progress on its ongoing water conservation
and reclamation activities to the Board anmially. The Board shall maintain
contimiing authority to require permittee to develop and implement a
camprehensive water conservation program or specific water conservation actions
at any time prior to and after issuance of a license under this permit, upon

notice fram the Beard and opportunity for hearing.
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16. By October 30, 1982 permittee shall submit for Board approval an
integrated study plan for mitigation of streamflow reductions and sediment
build-up in the streanbed of Lagunitas Creek and potential effects of flow
and temperature changes caused by project cperations including the Board's
interim study flow schedule on southern and central Tamles Bay. The plan
shall identify previous study efforts and coordinate approved study efforts of
the permittee with the Department of Fish and Game, the San Francisco Bay
Regional Water Quality Control Board, other governmental agencies, and the
Boérd. The objectives of the study plan are to gather data, develop appm@
stream and reservoir management goals and operating procedures, and define

responsibilities and time schedules for participants in achieving those goals.

17. The Board maintains contimiing authority in the public interest
to coordinate terms in this permit with terms in other permits on Lagunitas
Creek and trib\_:ltaries to establish or limit the amounts of water withdrawn from
storage or rates and seasons of diversion for various purposes including bypass
or release from storage for sediment management and fish and wildlife
enhancement. Such coordination will be based on further investigation during
the instream flow and reservoir management study period. Action by the Board
pursuant to this term will be taken only after notice to interested parties and

opportunity for hearing.

18. During the study period, seven years or less after issuance of
the Board decision, for protection of fish and wildlife in Lagunitas Creek,
permittee shall make a metered release of at least one cfs directly below
Peters Dam at all times and shall maintain the following base streamflow

schedule except as provided for in (1), (2) and (3) below:
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(a) From October 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.

(b) From April 1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage.

(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage.

(d).From July 16 through October 15 bypass or release four cfs at or above

the Shafter Bridge or maintain 6 cfs at the Park Gage.

The Park Gage shall be established within Samiel P. Taylor State Park

above the confluence of Devils Gulch and Lagunitas Cree.

(1) Base streamflows may be reduced 25% in the month following a "low
inflow month" whenever combined reservoir storage is below the high
reservoir storage amounts specified in paragraphs 3A and 3B of the October
1, 1979 Department of Fish and Game agreement. A low inflow month shall
exist whenever inflow from the upper Lagunitas Creek watershed is less than

50% of the original 26-year median inflow for that month.

The permittee's high reservoir storage amounts defined in the October 1979
agreement are, the total storage in Lagunitas, Bon Tempe, Alpine, Kent

and Nicasio Reservoirs during the following periods as determined by the
Permittee's records: (1) January - 34,000 acre-feet on January 1; (2)
February - 40,300 acre-feet on February 1; (3) March - 47,200 acre-feet on
March 1; (4) April - 47,200 acre-feet on April 1; and (5) May through

December - 45,600 acre-feet on May 1.
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A "low inflow month" exists whenever the inflow above Kent Lake (including
Lagunitas, Bon Tempe, Alpine and Kent Lakes) is less than the following

acre—-foot amounts for the respective months:

Octcber 135 af, Novenber 406 af, Decenber 1,651 af, January 3,190 af,
February 3,170 af, March 2,158 af, April 655 af, May 263 af, June 91

af,July 57 af, August 34 af and Septenber 60 af.

(2) Scheduled streamflows may be modified for short-term study intervals
not to exceed a continuous two-week period, once annually for each
scheduled flow period, (a) through (d) above. At no time shall the base
streamflows be allowed to drop at a rate greater than one cfs each three
days or drop below the following minimums during the respective periods:
(a) 10 cfs, (b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved by the

Chief of the Division of Water Rights.

(3) Scheduled streamflows may be reduced further only during a water

shortage emergency declared in accordance with Water Code Sections 350, et

seq., and 71640, et seq. During such emergencies, streamflow maintenance
levels shall be subject to negotiation between the permittee and the
Department of Fish and Game and approval by the Chief of the Division of
Water Rights. If agreement is not reached on the amounts to be released,
or if agreement is not reached within 10 days of declaration of the

emergency, separate recaommendations on the matter, by permittee and the

Department of Fish and Game shall be submitted to the Board for resolution.
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19. The amount of release or flow specified in Term 18 above, shall
be continuously monitored by the permittee at the respective control points and
reported monthly to the Department of Fish and Game and the Board within 30
days. The amount of any deficient releases shown by the monitoring shall be
stored and accrued for subsequent release. All deficient flows for the water.
year shall be released from Kent Lake during the period July 16 to October 15
for the year in which the deficiencies occur. Any deficient releases during a
water shortage emergency condition, declared in accordance with Water Code
Sections 350, et seq., and 71640, et seq., shall be subject to negotiation
between the permittee and the Department of Fish and Game and approval by the
Board. If agreement is not reached between the parties within 10 days of the
declaration of an emergency, separate recommendations on the matter, by
permittee and the Department of Fish and Game, shall be submitted to the Board

for resolution.

20. The purpose of use under this permit is corrected to read
as follows: municipal, recreational, and fish and wildlife protection and

enhancement uses.

21. For the protection and passage of anadraomous fish in Lagunitas
Creek during the study period, permittee shall continuously monitor the flows
passing over the Giacomini fish ladder whenever the dam is in place and shall
maintain a minimum flow of one cfs over the ladder into Tomales Bay except

during a water shortage emergency. Flows may be reduced pursuant to 18(3)

above.
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22. Prior to the end of the study period, permittee shall investigate
and report recommendations, and any independent party may report
recommendations, to the Board on the presence and extent of a "nutrient trap"
at or near the Tomales Bay headwater, its relationship to freshwater flows at
(1) the USGS gage and (2) over the Giacomini Dam fish ladder, and its
relationship to downstream migrating salmonids. The Board reserves
jurisdiction to change permit terms to establish or adjust minimum flows at the
USGS gage or over the Giacomini Dam based on the permittee's study report or
other information submitted by protestants or interested parties on the seasons
and amounts of any additional flows required at those locations. Action by the
Board pursuant to this term will be taken only after notice to interested

parties and opportunity for hearing.

23. Prior to the end of the study period, permittee shall investigate
and report recommendations, and any independent party may report
recammendations, to the Board on Lagunitas Creek substrate investigations and
sediment management studies proposed in MMWD Exhibit 39. The Board shall
maintain contimuing authority to require implementation of sediment management
actions based on permittee'’'s study report or other information submitted by
protestants or interested parties for protection or enhancement of the stream
substrate of Lagunitas Creek. Action by the Board pursuant to this term will

be taken only after notice to interested parties and 6pportunity for hearing.

24. Permittee shall cooperate with any governmental agency conducting
independent studies of Lagunitas Creek during the entire study period and
provide any requested flows from Kent Lake or Nicasio Reservoir within the
limit of the Board's flow schedule or as may be approved by the Chief of the

Division of Water Rights.
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25. Upon campletion of the various studies conducted by permittee and
any governmental agency approved by the Board, all study reports, results and
recommendations pursuant to the studies will be provided to the Tamles Bay
Association and Inverness Association and submitted to the Board for its

findings to establish permanent permit terms

26. Permittee shall bear the cost of any required studies, and
construction, operation and maintenance of any facilities required by conditions
in this permit or subsequent findings of the Board to the extent that

cooperative or other funding is not available.

DATED: April 7, WE CONCUR:

Ca . Bard, Chairwoman L. L. Mitchell, Vice-Chairman
=L O
N D
Jill B. Dunlap, Menber F. K. Aljibury, Merber
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STATE OF CALIFORNIA
THE RESOURCES AGENCY
" STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

PERMIT FOR DIVERSION AND USE OF WATER

AMENDED PERMIT 1280

Application 17317 of . Marin County Water District

220 Nellen Avenue, Corte Madera, California 94925

fled on . Qctober 8, 1956 , has been approved by the State Water Resources Control
Board SUBJECT TO VESTED RIGHTS and to the limitations and conditions of this Permit.

Permittee is hereby authorized to divert and use water as follows:

1. Source: ' Tributary to:
Nicasio Creek _Lagunitas Creek
2. Location of point of diversion: 1 of e s [Section Torm | Range |- Base
or projection thereof Meridan
Nicasio Dam :
By California Coordinates, S of Nwh 23 |2N W MD
Zone 3 X=1,351,398 and ' ;
Y=582,049
. ..
County of Marin
' . Town- Base
3. Purpose of use: 4. Place of use: Section | "7 | Range | apg Acves
Meridan

Fish & wildlife
Protection and

Enhancement
Recreational Nicasio Reservoir
Municipal , Within the Boundaries

of the Marin Municipal
Water District.

The place of use is shown on map filed with the State Water Resources Control Board.

WRCB 14 (11.72) : @ osr




APPLICATION _ 17317 i AMENDED PERMIT - 12800

5. The water appropriated shall be limited to the quantity which can be

beneficially used and shall not exceed a 31 cubic feet per second by

direct diversion to be diverted from January 1 to December 31 of each year

and 29,000 acre feet per annum by storage to be collected from October 1 of

each year to June 30. The total quantity of water diverted under this permit

shall not exceed 29,000 acre-feet per water year of October 1 to Septenber 3})0.00000 5)

6. The amount authorized for approprlatlon may be reduced in the 11cense if
investigation warrants. ( 000000 b)

7. Construction work shall be campleted by Decenber 1, 1985. ( 0000005>

- 8. Camplete application of the water to the authorized use shall be made by (0000009)

December 1, 2000.

9. Permittee shall allow representatives of the State Water Resources Control

Board and other parties as may be authorized from time to time by said Board, _
reasonable access to project works to determine ccmpllance with the terms of (o 0000) ,)
this permit.

10. Pursuant to California Water Code Sections 100 and 275, all rights and -
privileges under this permit and under any license issued pursuant thereto,
including method of diversion, method of use, and quantity of water diverted,
are sub]ect to the continuing authorlty of the State Water Resources Control
Board in accordance with law and in the interest of the public welfare to
prevent waste, unreasonable use, unreasonable methods of use, or unreasonable
method of diversion of said water.

The continmiing authority of the Board may be exer01sed by 1mposz_ng specific
requirements over and above those contained in this permit with a view to

‘minimizing waste of water and to meeting the reasonable water requirements of

permittee without unreasonable draft on the source. Permittee may be required

~ to implement such programs as (1) reusing or reclaiming the water allocated;

(2) using water reclaimed by another entity instead of all or part of the water
allocated; (3) restricting diversions so as to eliminate agricultural tailwater
or to reduce return flow; (4) suppressing evaporation losses from water
surfaces; (5) controlling phreatophytic growth; and (6) installing, maintain-
ing, and operating efficient water measuring devices to assure campliance with
the quantity limitations of this permit and to determine accurately water use
as against reasonable water requirements for the authorized project. No action
will be taken pursuant to this paragraph unless the Board determines, after
notice to affected parties and opportunity for hearing, that such specific
requirements are physically and financially feasible and are appropriate to the
particular situation. , ( voooo|Z)

11. The quantity of water diverted under this permit and under any license
issued pursuant thereto is subject to modification by the State Water Resources
Control Board if, after notice to the permlttee and an opportunity for hearlng,
the Board finds that such modification is necessary to meet water quality
objectives in water quality control plans which have been or hereafter may be
established or modified pursuant to Division 7 of the Water Code. No action
will be taken pursuant to this paragraph unless the Board finds that (1)
adequate waste discharge requirements have been prescribed and are in effect
with respect to all waste discharges which have any substantial effect upon
water quality in the area involved, and (2) the water quality objectives cannot
be achieved solely through the control of waste discharges. ( 0000D| 3)

12. Permittee shall camply with the following provisions which are also
included in the agreement between permittee and the California Department of
Fish and Game executed on July 21, 1960. Arny negotiated amendment to this
agreement shall be submitted to the Board by the permlttee and Department of
Fish and Game for coordination of terms and conditions prior to implementation
of changes which may affect other diverters and beneficial use of stored water
for fish and wildlife protection and enhancement use in Nicasio Creek,
Lagunitas Creek and Tomales Bay.

- "(1) pPursuant to this agreement, the District shall provide during the
period November 1 through March 31, eight hundred acre-feet of water per
month from Nicasio Reservoir for the preservation of fish and wildlife.
The water thus stored shall be made available on the first day of each
nonth during the above period and released in increments to be specified -
by and at the discretion of the Department of Fish and Game. The above
conditions shall be considered normal and shall prevail except in years of
deficient run-off as hereafter provided.
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"(a) If the run—off in the month precedmg that period described in

 paragraph(l) above is less than fifty per cent of the computed mean run-
-off for that specific month, based on an average of cumlative United
States Geological Survey records subsequent to 1953, or such an average of
District records if United States Geological Survey records are no longer
maintained, the District shall provide six hundred acre-feet of water to
be used in the manner and for the purposes described above.

"(b) If the run-off in the month preceding that period described in
paragraph (1) above is less than twenty-five per cent of the camputed mean
run-off for that specific month, based on said records subsequent to 1953,
the required releases for fishlife shall be subject to negotlatlons
between the District and the Department.

"(c) Provided further that whenever the mean run-off at the beginning-of
any month within the period November 1 to March 1 reaches fifty per cent
or more of the mean for the same period, based on said. records subsequent
to 1953, the Department shall be credited for the full eight hundred acre-
feet per month for the past period. Said water shall be used in the manner
of and for the purposes described above."

"(6) Water released from Nicasio Dam shall, with the exception of spillway
-flows, be released fraom the lower depths of the reservoir so as to
-maintain a low temperature range."

"(7) The District shall install screens with a mesh size of not greater
than one~half inch squares on all reservoir outlets to prevent loss of
fish." :

"(8) sShould the District assign, convey or otherwise dispose of any
interest in said project, it agrees that such disposition shall be
specifically made subject to the provisions as hereinabove set forth."

The Board reserves jurisdiction to confirm or amend the releases
required during any season of year pursuant to the Nicasio agreement of July
21, 1960 (Permit Term #12) based on further study and recommendations by
permittee's consultant and the Department of Fish and Game. Granting
permittee's petition for extension of time in which to c¢amplete construction of
the Nicasio Project shall not be construed as waiving any responsibility that
the Board or the permittee has under the California Environmental Quality Act
prior to commencement of construction on raising Nicasio Dam and Reservoir.
Action by the Board pursuant to this term will be taken only after notice to
interested parties and opportunity for hearing. ' @4305’ ao}

13. No water shall be diverted under this permit until permittee has 1nstalled
measuring devices, satisfactory to the State Water Resources Control Board,
which are capable of measuring and recording the flows required and storage
amounts defined by the conditions of this permit. Said measuring devices shall

be properly maintained. - (0006 0062>

14. In campliance with Fish and Game Code Section 5943, permittee shall accord

to the public, for the purpose of fishing, reasonable right of access to the
waters impounded by and Nicasio Dam during the open season for the taking of

fish, subject to the regulatlons of the Fish and Game Commission and for

domestic water supply reservoirs, subject to Public Health Requirements )
Sections 7623 to 7630, Title 17, California Administrative Code. &903006’*

15. In order to prevent degradation of the quality of water during and after
construction of the project, prior to cammencement of construction permittee
~shall file a report pursuant to Water Code Section 13260 and shall camply with
any waste discharge requirements imposed by the California Regional Water
Quality Control Board, San Francisco Bay Region, or by the State Water COOOO 100)
Resources Control Board.

Failure of permittee to camply with thlS term will subject the
permit to revocatlon, after opportunity for hearing.
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16. No water shall be used under this permit until the permittee has filed a
report of waste discharge with the California Regional Water Quality Control
Board, San Francisco Bay Region, pursuant to Water Code Section 13260, and the
Regional Board or State Water Resources Control Board has prescribed waste
discharge requirements or has indicated that waste discharge requirements are
not required. Thereafter, water may be diverted only during such times as all
requirements prescribed by the Regional Board or State Board are being met. No
discharges of waste to surface water shall be made unless waste discharge’
requirements are issued by a Regional Board or the State Board. A discharge to
ground water without issuance of a waste discharge requirement may be allowed
if after filing the report pursuant to Section 13260:

(1) the Regional Board issued a waiver pursuant to Section 13269, or
: - (2) the Regional Board fails to act within 120 days of the filing of the
o report.

Permittee shall not be required to file a report of waste discharge
pursuant to Section 13260 of the Water Code for percolation to the ground water
of water resulting from the irrigation of crops. .

Failure to camply with this term w1ll subject the permit to
revocatlon, after opportunity for hearing. C{) 72996 l07

17. Permittee shall report progress on its ongoing water conservation and
reclamation activities to the Board anmially. The Board shall maintain

continuing authority to require permittee to develop and implement a |
comprehensive water conservation program or specific water conservation actions

at any time prior to and after issuance of a license under this permit, upon
notice fram the Board and opportunity for hearing. = . C 0 coo?ﬁ@

18. By October 30, 1982 permittee shall submit for Board approval an
mtegrated study plan for mitigation of streamflow reductions and sediment
build-up in the streambed of Lagunitas Creek and potential effects of flow and
temperature changes caused by project operations including the Board's 1nter1m
‘study flow schedule on southern and central Tomales Bay. The plan shall '
identify previous study efforts and coordinate approved study efforts of the
permittee with the Department of Fish and Game, the San Francisco Bay Regional
Water Quality Control Board, other govermmental agencies, and the Board. The
objectives of the study plan are to gather data, develop approved stream and
reservoir management goals and operating procedures, and define
responsibilities and tJ.me schedules for participants in achieving those goals. 599 7)
19. The Board maintains continuing authority in the public interest to

coordinate terms in this permit with terms in other permits on Lagunitas Creek

and tributaries to establish or limit the amounts of water withdrawn from

storage or rates and seasons of diversion for various purposes including bypass

or release fram storage for sediment management and fish and wildlife

enhancement . Such coordination will be based on further investigation during

the instream flow and reservoir management study period. Action by the Board
pursuant to this term will be taken only after notice to interested parties and
ocpportunity for hearlng CO Y00 500)

20. During the study period, seven years or less after issuance of the Board
decision, for protection of fish and wildlife in Lagunitas Creek, permittee
shall make a metered release of at least one cfs directly below Peters Dam at
all times and shall maintain the following base streamflow schedule except as
prov1ded for in (1), (2) and (3) below:

(a) From Octocber 16 through March 31 bypass or release 15 cfs at or above
the Shafter Bridge or maintain 20 cfs at the Park Gage.
(b) From April ‘1 through May 15 bypass or release 10 cfs at or above the
Shafter Bridge or maintain 13 cfs at the Park Gage. .
(c) From May 16 through July 15 bypass or release five cfs at or above the
Shafter Bridge or maintain 8 cfs at the Park Gage. .
(d) From July 16 through October 15 bypass or release four cfs at or above = - ‘
the Shafter Bridge or maintain 6 cfs at the Park Gage. o |
\

The Park Gage shall be established within Samuel P. Taylor State Park
above the confluence of Devils Gulch and Lagunitas Creek. (0 )lf O Oé 03
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(1) Base streamflows may be reduced 25% in the month following a "low
inflow month" whenever canbined reservoir storage is below the high
reservoir storage amounts specified in paragraphs 3A and 3B of the October -
1, 1979 Department of Fish and Game agreement. A low inflow month shall =
exist whenever inflow from the upper Lagunitas Creek watershed is less than
50% of the original 26-year median inflow for that month. \

The permittee's high reservoir storage amounts defined in the October 1979
agreement are, the total storage in Lagunitas, Bon Tempe, Alpine, Kent

and Nicasio Reservoirs during the following periods as determined by the
Permittee's records: (1) January - 34,000 acre-feet on Jaruary 1; (2) ,
February - 40,300 acre-feet on February 1l; (3) March - 47,200 acre-feet on
March 1; (4) April - 47,200 acre-feet on April 1; and (5) May through \
Decernber - 45,600 acre-feet on May 1. /

A "low inflow month" exists whenever the inflow above Kent Lake (including |
I.agunltas, Bon Tempe, Alpine and Kent Lakes) is less than the following
acre-foot amounts for the respective months:

October 135 af, November 406 af, December 1,651 af, January 3, 190 af,
February 3,170 af, March 2,158 af, April 655 af, May 263 af, June 91
af,July 57 af, ARugust 34 af and September 60 af.

(2) Scheduled streamflows may be modified for short-term study 1ntervals L
not to exceed a continuous two-week period, once annually for each ~
~ scheduled flow period, (a) through (d) above. At no time shall the base
. streamflows be allowed to drop at a rate greater than one cfs each three
days or drop below the following minimums during the respective periods:
(a) 10 cfs, (b) 5 cfs, (c) 3.5 cfs, and (d) 3 cfs, unless approved by the
Chief of the Division of Water Rights.

(3) Scheduled streamflows may be reduced further only during a water
shortage emergency declared in accordance with Water Code Sections 350, et
seq., and 71640, et seq. During such emergencies, streamflow maintenance
levels shall be subject to negotiation between the permittee and the
Department of Fish and Game and approval by the Chief of the Division of ,
Water Rights. If agreement is not reached on the amounts to be released, . / ‘
or if agreement is not reached within 10 days of declaration of the
emergency, separate recommendations on the matter, by permittee and the
Department of Fish and Game shall be submitted to the Board for resolution
‘fDO(oo)
“21. The amount of release or flow specified in Term 20 above, shall be

continuously monitored by the permittee at the respective control points and
" reported monthly to the Department of Fish and Game and the Board within 30

days. The amount of any deficient releases shown by the monitoring shall be

stored and accrued for subsequent release. All deficient flows for the water

year shall be released fram Kent Lake during the periocd July 16 to October 15

for the year in which the deficiencies occur. Arny deficient releases during a

water shortage emergency condition, declared in accordance with Water Code

Sections 350, et seq., and 71640, et seq., shall be subject to negotiation

between the permittee and the Department of Fish and Game and approval by the

Board. If agreement is not reached between the parties within 10 days of the

declaration of an emergency, separate recammendations on the matter, by

permittee and the Department of Fish and Game, shall be submitted to the Board

for resolution. - (0ob0 17 9)

22. For the protection and passage of anadramous fish in Lagunitas Creek

during the study period, permittee shall continuously monitor the flows passing
over the Giacamini fish ladder whenever the dam is in place and shall maintain

a minimum flow of one cfs over the ladder into Tomales Bay except during a 3,

water shortage emergency. Flows may be reduced pursuant to 20(3) above. (@/40%% ?)

23. Prior to the end of the study period, permittee shall investigate and

report recaommendations, and any independent party may report recammendations,

to the Board on the presence and extent of a "nutrient trap" at or near the

Tamales Bay headwater, its relationship to freshwater flows at (1) the USGS

gage and (2) over the Giacomini Dam fish ladder, and its relationship to

downstream migrating salmonids. The Board reserves jurisdiction to change

permit terms to establish or adjust minimum flows at the USGS gage or over the

Giacomini Dam based on the permittee's study report or other information

submitted by protestants or interested parties on the seasons and amounts of

| any additional flows required at those locations. Action by the Board pursuant

| to this term will be taken only after notice to interested parties and : ( o400 500)
‘ opportunity for hearing, 7
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24. Prior to the end of the study period, permittee shall investigate and

report recammendations, and any independent party may report recommendations,

to the Board on Lagunitas Creek substrate investigations and sediment

management studies proposed in MMWD Exhibit 39. The Board shall maintain
continuing authority to require implementation of sediment management actions
based on permittee's study report or other information submitted by protestants
or interested parties for protection or enhancement of the stream substrate of
Lagunitas Creek. Action by the Board pursuant to this term will be taken only
after notice to interested parties and opportunity for hearing. ((940 0500)

25. Permittee shall cooperate with any governmental agency conducting

independent studies of Lagunitas Creek during the entire study period and

provide any requested flows from Kent Lake or Nicasio Reservoir within the

limit of the Board's flow schedule or as may be approved by the Chief of the
Division of Water Rights. 0000477)

26. Upon campletion of the various studies conducted by permittee and any
governmental agency approved by the Board, all study reports, results and
recamendations pursuant to the studies will be provided to the Tamales Bay
Association and Inverness Association and submitted to the Board for its

findings to establish permanent permit terms ( 00009(/4}

27. Permittee shall bear the cost of any required studies, and

construction, operation and maintenance of any facilities required by

conditionsin this permit or subsequent findings of the Board to the extent that
cooperative or other funding is not available. ( ©oo04 ?7)

This permit is issued and permittee takes it subject to the following provisions of the Water Code:
Section 1390. A permit shall be effective for such time as the water actually appropriated under it is used for a useful and beneficial purpose in

. conformity with this diyision (of the Water Code), but no longer.

Section 1391, Every permit shall include the enumeration of conditions therein which in sub shall include all of the provisions of this article

and the statement that any appropriator of water to whom a permit is issued takes it subject to the conditions therein expressed.

Section 1392. Every permittee, if he accepts a permit, does so under the conditions precedent that no value whatsoever in excess of the actual '

amount paid to the State therefor shall at any time be assigned to or claimed for any permit granted or issued under the provisions of this division (of

the Water Cod(::), or for any rights granted or acquired under the provisions of this division (of the Water Code), in respect to the regulation by any

competent publ‘uf authority of the services or the price of the services to be rendered by any permittee or by the holder of any rights granted or acquired

under tl_:e provisions of this division (of the Water Code) or in respect to any valuation for purposes of sale to or purchase, whether through condemnation

proceedings or otherwise, by the State or any city, city and county, municipal water district, irrigation district, lighting district, or any political subdivision

4(32 fut‘l:e;e Svtstet, o:: otg:)righm and property of any pemnittee, or the possessor of any rights granted, issued, or acquired under the provisions of this division
ater .

Dated: MAY 20 1982 STATE WATER RESOURCES CONTROL BOARD

Chief, Division of Water Rights

WRCB 14-2 (11-68) D osr



