May 31, 2002    

Comments on Draft Permit / WDO (NPDES Permit No. CA 0037664) for City and County of San Francisco Bayside Wastewater Treatment System (April 30, 2002 Regional Board final draft for public comment)

San Francisco Public Utilities Commission, Planning Bureau 
415 934-5700

General Comments – Fact Sheet and Permit/WDO  (These comments are in addition to or elaborate on the specific comments.)

1. Inappropriate discharge limitations for wet weather flows – The draft Fact Sheet and permit inappropriately apply effluent limitations to:

· Southeast treatment plant during wet weather - both the discharge to Islais Cr. (E-002)) and the primary/secondary blend effluents (E-001), and

· North Point Wet Weather Treatment Facility. 

All wet weather discharges should be regulated under the provisions of the Combined Sewer Overflow Control Policy, which became part of the Clean Water Act in December 2000.   As described in the Policy, EPA’s general approach for combined sewer systems is to require that the maximum feasible flows are directed to treatment facilities and that these facilities operate to maximize pollutant removal.  While, this approach may reduce the performance of the treatment plants (in terms of pollutant concentrations), it also minimizes overflows and thus maximizes the overall amount of pollutants removed from the wastewater.  In effect, the SE Plant operates as a POTW during dry weather, but both the SE Plant and North Point facility become “CSO treatment facilities” during wet weather. 

In other words, rather than necessarily specifying numerical, end of the pipe performance standards for the treatment plants during wet weather (such as maximum concentrations), more environmental protection is obtained by requiring combined sewer municipalities to develop and implement operating procedures to direct as much flow as possible to the treatment facilities, consistent with their operating capabilities.

This approach reduces the number and volume of overflows and increases the overall amount of pollutants removed from wastewater.  These procedures to maximize treatment must be identified in the wet weather Operations Plan.  In addition, EPA guidance specifies documentation (reports) from the permittee to verify that the facilities are maximizing treatment during wet weather.  For example, maintenance programs must ensure that all facilities are operational during the wet weather season.   (See San Francisco’s Wet Weather Effluent Criteria that identify enforceable measures to ensure that the facilities are operated for optimum pollutant removal during wet weather.)

Contrary to the approach of maximizing treatment, the draft Permit sets numerical effluent limitations applicable during wet weather for North Point and Southeast.  The basis for these limits has not been documented in the Fact Sheet.  In addition, the limits may have a negative environmental result.  Numerical limits will force the operators to decrease flow to the treatment facilities in order to comply with the limitations; this will result in increased frequency or duration of overflows, which is counter to the intent of the Policy
.  

In summary, we propose that the wet weather discharges from all facilities be regulated by provisions, based on the CSO Control Policy, which require the maximum utilization of existing facilities in order to maximize pollutant removal.

On a related issue, we believe the antibacksliding provisions of 40 CFR 122.44(l) do not apply.  As allowed by the regulation, previous limits may be dropped in reissued permits when “the circumstances on which the previous permit was based have materially and substantially changed since the time the permit was issued and would constitute cause for permit modification or revocation and reissuance under Sec. 122.62.”  Major changes have occurred: (1) the North Point facility changed from being a full-time POTW to a wet weather treatment facility, and (2) the CSO Control Policy became part of the Clean Water Act in late 2000 which provided a substantially new directive for the permitting of combined sewer systems.  In addition, the setting of limitations in the previous permit would appear to be a technical mistake or a mistaken interpretation of law, which constitutes one of the regulatory exceptions to the antibacksliding provisions.  

2. Inappropriate cap on dilution factor used to calculate limitations – The draft permit uses a maximum assumed dilution of ten parts Bay water to one part effluent for deep water discharges when calculating effluent limitations.   (This results in a dilution factor D = 9.)  This policy is discussed in the Basin Plan, page 4-11, where it notes that this is a conservative approach for the establishment of mixing zones.  
This approach conflicts with that in the State Implementation Plan (SIP) which allows the use of site-specific information (see SIP pg. 14 – Completely Mixed Discharges and pg. 15 - Incompletely Mixed Discharges).  The SIP explicitly supercedes Basin Plan mixing zone (dilution factor) provisions to the extent that they apply to the standards for priority pollutants (see SIP pg. 2): 

Except as provided in section 4, this Policy supersedes basin plan provisions to the extent that (1) they apply to implementation of water quality standards for priority pollutants, and (2) they regard the same subject matter as that addressed in this Policy with respect to priority pollutant standards. For example, the Policy supersedes basin plan mixing zone provisions to the extent that they apply to implementation of water quality standards for priority pollutants. [emphasis added]

The SIP applies to the determination of appropriate dilution credits for this permit.  The State Board 's position in its proposed remand of the EBMUD permit is in agreement:

Numeric objectives exist for each of the disputed pollutants for which the Regional Board applied a 10:1 dilution ratio.  Consequently, these pollutants are subject to the Implementation Policy.  Since it appears the Regional Board may have mechanically applied the 10:1 Basin Plan dilution ratio without considering the Policy provisions, we remand the permit to the Regional Board for further consideration or clarification.

San Francisco has completed extensive computer modeling and also dye studies to determine the actual dilution achieved by the outfall for the Southeast treatment plant.  This information was submitted to the Board prior to the issuance of the current permit (Order No. 94-149).  (See Technical Memorandum, August 8, 1994, David A. Jones).   The Fact Sheet for this 1994 permit notes:

The discharger has submitted an engineering report which indicates that its Pier 80 outfall achieves an initial dilution of 30:1 at slack water conditions and a tidally-averaged initial dilution of 60:1 under neap tide conditions.  These determinations were made using both computer modeling and dye studies.  Current Board policy is to limit dilution credit to 10:1, therefore, water quality based effluent limitations are calculated on the basis of 10:1 dilution.  If the Board policy on initial dilution is modified through the Basin Plan process, this permit may be reopened to allow consideration of an alternative dilution ratio for water quality based effluent limitations.

Since the SIP, in effect, modifies the Basin Plan, San Francisco proposes to apply a site-specific dilution factor (30:1 with D = 29), as allowed by the SIP, rather than the Regional Board default.  Our basis for this proposal is the following:

(a) Lack of Fact Sheet justification - The Fact Sheet does not provide justification for the use of the 10:1 dilution rather than the actual dilution as provided for by the SIP.  Tentative Order Finding #44 states that “for non-bioaccumulative constituents, it is assumed that there is assimilative capacity based on best professional judgement , and a  conservative allowance of 10:1 dilution is granted.”  The permit documents do not include any technical rationale or assessment of the fiscal and environmental implications of this BPJ decision.  It appears that the Board has simply reverted to its prior policy without any new consideration of actual circumstances as now required by the SIP.

(b) Conservative approach – The Board finding refers to a “conservative allowance” as apparent justification.  However, conservative approaches are already built into the system.  For example: 

· Dilution takes into account background values and uses the highest background value
 measured since the start of the Regional Monitoring Program (1992 or 1993 depending on chemical).   In reality, these high values over a ten-year period likely represent extreme situations of high runoff and are not the average background to which the discharges are exposed.   

· The standards are based on EPA’s criteria which use the maximum bioaccumulation factors for the pollutant (or similar pollutant).   These bioaccumulation factors may not be applicable to the biota in the site-specific waterway.  (This may explain the lack of bioaccumulation of PAHs in San Francisco Bay fish even though EPA’s criteria assume this will occur.)

· Criteria based on human health risk are derived from EPA’s IRIS database that uses very conservative approaches when converting animal risk data to human risk assumptions and when extrapolating risks to very low exposures.

Since lower limits have consequences in terms of substantial public expenditures, the basis for the increased conservatism must be identified and defensible.

(c) Lack of required economic assessment - Contrary to the requirements of California Water Code section 13241, the Fact Sheet does not assess the environmental and economic consequences of the mechanical application of the 10:1 cap rather than SIP procedures.

(d) Need for technical accuracy - Permits should be based on the best scientific information available.  Since detailed information is available regarding mixing characteristics at the point of discharge, this information should be used.

(e) Negative impact on reclamation - The California Energy Commission Final Staff Assessment (FSA) of Potrero Power Plant Unit 7 has recommended a hybrid or dry cooling system for the power plant in place of the once-through system proposed by the applicant.  The National Marine Fisheries Service has also strongly supported the hybrid system.  The hybrid system would utilize reclaimed water from the Southeast treatment plant, thus avoiding the negative impacts from once-through cooling on aquatic species in San Francisco Bay.

In addition, the National Marine Fisheries Service has proposed consideration of the hybrid system using Southeast effluent when the existing facilities (Unit 3) are renovated (letter of March 4, 2002, comment # 8).   

In a letter of May 1, 2002, Loretta Barsamian, Executive Officer of the Board, states: “We concur with CEC staff’s recommendation for Mirant to use an alternative cooling technology that uses reclaimed water and thus would not discharge into San Francisco Bay.”

The total amount of effluent needed is in the range of 9 to 10 mgd.  Blowdown, including higher concentrations of chemical constituents, would be returned to the Southeast plant.  This blowdown will have the effect of increasing the concentration of several pollutants of concern discharged by the plant.  The 10:1 dilution cap may mean that the blowdown will have to receive treatment for removal of dissolved solids prior to being accepted by the  Southeast plant.  The Board’s consideration of the 10:1 cap should also assess how this policy possibly discourages reclamation by increasing costs.  

For the reasons discussed above, we specifically request that the dilution credit (D) in Table 9 of the Fact Sheet be changed to reflect actual dilution.  In the following table, we have recalculated effluent limits based on actual dilution.

Final limit calculations using 10:1 dilution (except zero dilution for mercury) as
 used in the draft permit and 30:1 dilution as recalculated by San Francisco

	Constituent
	Copper
(µg/l)
	Lead 
(ug/l)
	Mercury (µg/l)
	Nickel
(µg/l)
	Silver (mg/l)
	Zinc
(µg/l)

	Dilution credit (D)
	9
	9
	0
	9
	9
	9

	AMEL (aquatic life)
	13.3
	36
	0.020
	34.1
	11.8
	488

	MDEL (aquatic life)
	22.3
	89
	0.041
	59.4
	22.4
	724

	Dilution credit (D)
	29
	29
	29
	29
	29
	29

	AMEL (aquatic life)
	35.7
	106
	0.462
	96.2
	35.38
	1456.3

	MDEL (aquatic life)
	59.8
	263
	0.927
	167.7
	67.028
	2158.9

	Performance max (MEC)
	33
	14.9
	0.169
	8.2
	3.6
	365


AMEL = Average monthly effluent limitation; MDEL = Maximum daily effluent limitation; MEC = maximum pollutant concentration for the effluent

Note that neither interim limits nor compliance schedules would be needed for copper or mercury if actual dilution were used.  (The MDEL may be lower if the SIP procedures are adjusted to calculate a weekly rather than daily maximum.)

It is inappropriate to propose a compliance schedule and final limits which will potentially require substantial costs for attainment (facility construction, etc.) when the pollutant in question is either unlikely to be causing any environmental problem (copper, based on Regional Board’s rationale for removal from 303(d) list) or for which POTWs are a de minimis contributor (mercury).  By using real dilution, instead of an artificial cap, this problem is resolved.

As shown in the table, we also believe that dilution should be allowed for mercury.  It is necessary to establish for each specific pollutant under consideration whether the requirements of CWA section 303(d) require that mixing zones be disallowed.  This position is supported by the recent decision of the Superior Court of California, County of Sacramento, in San Francisco BayKeeper v. California State Water Resources Control Board, July 27, 2000 (Case No. 99CS01929):

“So long as pollutants in storm water discharges do not cause or contribute to water quality exceedances, the CWA and implementing regulations do not prohibit the discharges even when the receiving waters are already impaired.  (See Arkansas v. Oklahoma (1992) 503 U.S. 91. 108, 113-114 (discharges into waterways already degraded in water quality are not banned so long as the discharges have no actual “detectable” adverse effect on the water quality of the waterway).”

Based on this decision, in the absence of detectable adverse effects, there would be no need for interim limits as a proxy for final limits and no requirement for a compliance schedule since the discharge with final limits issued as part of this permit would be in full compliance with the CWA.  In addition, in some cases mixing zones should be considered as long as it can be demonstrated that the discharge will have no detectable adverse effect on water quality.  

The Fact Sheet needs to specifically demonstrate the basis of the allowance or denial of a dilution factor for each affected constituent.  These constituents include the following:  mercury, 4,4 DDE, dieldrin, TCDD Equivalents (“dioxins”’), and bis (2-ethylhexyl) phthalate.

3. Interim Limits/Compliance Schedules/Final Limits – The draft permit proposes interim limits for copper, mercury, bis (2-ethylhexyl) phthalate, tributyl tin, and TCDD Equivalents (dioxins).  The permit and fact sheet also include compliance schedules and identify final limits.  The proposed compliance schedules and final limits potentially will have a major financial impact on San Francisco.  The interim limits are inappropriate for two general reasons.  First,   the Regional Board does not have authority under the Clean Water Act or Basin Plan to adopt mass limits prior to completion of a total maximum daily load.  Section 303(d)(1)(C) of the Act, as intended by Congress, authorizes implementation of water quality based effluent limits after a TMDL is developed.  Permit limitations on the City's discharges prior to the adoption of a TMDL, and in the absence of any clearly described legal or scientific basis, contravene the Clean Water Act, the Water Code and the Basin Plan, and thus should be deleted.  Second, we have reviewed the proposed limits and have concluded that the interim limits/compliance schedules/future final limits as proposed are not necessary.  Attainable final limits can be used in the permit.  Our rationale for each pollutant is summarized below.

4. Copper: Interim Limit / 5-year Compliance Schedule/Final Limit – Using real dilution in the calculation of a final limitations, as allowed by the SIP, will produce effluent limitations that are attainable by San Francisco.  The Fact Sheet identifies a final limit that will likely require the construction of additional treatment.   The Regional Board, however, is proposing to remove copper from the list if substances causing impairment in San Francisco Bay, based on the rationale is that there is no evidence that copper at current ambient levels is actually causing any problems.  Another option held out by the Board as an alternative for POTWs having to address copper is to establish a site-specific objective.  In addition, there is no assurance that either of these efforts will succeed; San Francisco and the other POTWs may be forced to achieve a copper limitation which, it is generally agreed, is unnecessarily stringent.  Use of real dilution avoids this problem. 

5. Mercury:  Interim Limit / Compliance Schedule/Final Limit
  - San Francisco’s exceedances of the proposed limits (interim and final) are at least partially the result of the fact that all dry and wet weather runoff is captured by the sewer system.  While this control is beneficial for the environment, it means that runoff pollutants are conveyed to the treatment plant.  In the case of separate sewer communities these runoff pollutants would be discharged untreated via storm drains.  Treating all sewage and runoff should place San Francisco in a separate category, since the treatment burden is significantly greater.  In fact, San Francisco should receive credit for the fact that it treat the mercury carried by runoff in addition to the mercury in the sewage.  The current permit, however, unfairly places San Francisco in a position of increased jeopardy because of this fact. 

In addition to the equity issue above, we have the following concerns:

· San Francisco is concerned that the upcoming mercury TMDL will not resolve the compliance problems.  Regional Board staff have suggested that the completion of the mercury TMDL will mean that the POTWs will not need to comply with the final limits identified in the permits.  Their belief is that the TMDL will identify relatively high mass loadings for allocation to POTWs and this will result in less stringent limitations on mercury concentration.  We believe this outcome is unlikely.   CWA section 303 (d)(4)(A) provides for revisions only in the case of attainment of standards; attainment for mercury is problematic given that the primary sources are Bay muds and inflow from the delta.  In other words, the mercury TMDL is unlikely to provide an assurance of attainment of standards and removal of the cause of the listing: elevated tissue levels of mercury.  In addition, EPA still has pending the promulgation of a mercury criterion as part of the CTR.  This upcoming criterion may be lower than the current objective.  

· The proposed interim limits are predicated on attainment of a future effluent limit toward which the City must make reasonable progress.  Complying with the final limit may require the construction of substantial additional treatment to ensure compliance.   (SF average mercury concentration was 0.019 ug/l.  The proposed final average monthly effluent limit is 0.020.  The proposed final daily limit is 0.041; this was exceeded 12 times in 3 years.)

Cumulatively, POTWs account for approximately one percent of the mercury loading in San Francisco Bay.   The mercury reductions required of San Francisco (and the other POTWs) by the proposed future permit limits will slightly reduce this 1% loading and will have very little or no observable effect on water quality because the POTWs are such a minor source.  However, the costs of attaining the reductions will likely require major public expenditures.  Consequently, establishment of an interim limit, with compliance schedule, intermediate compliance steps, and a goal of attaining a future limit is not appropriate because it will force the unsubstantiated expenditure of public funds.  The court in a recent case involving the NPDES permit for the City of Los Angeles addressed this issue as follows:

The failure of the Regional Board to set reasonable requirements, as required under Water Code § 13000, has resulted in regulation which forces Petitioner to incur substantial additional costs for additional treatment processes.  At the same time, there is an absence of evidence that such cost is warranted by environmental benefit to be gained therefrom. 

(Statement of Decision, BS060957, City of Los Angeles v. State Water Resources Control Board, et al., filed April 4, 2001, Los Angeles Superior Court, Pg. 10,)

The Fact Sheet does not identify the environmental benefits that will occur after attainment of the final limitations.  In fact, we believe that there will be no identifiable benefits with respect to Bay mercury loading after implementation of either the interim measures or the final facilities necessary to meet this limit. 

· The proposed interim monthly limit of 0.087 ug/l was exceeded four times during the last three years.   Consequently, the proposed limit places San Francisco in the position of probable non-compliance.  (Some periodic elevations of mercury concentrations may result from the mercury introduced into the collection by stormwater runoff.  This mercury may take several days to work its way through the system.  The treatment of stormwater is environmentally beneficial but will make compliance with the proposed standard more difficult.)

· The mass-based limit is set using wet weather data (flow and apparently concentration).  This, in effect, regulates the mercury carried by stormwater runoff.  This is an inappropriate regulation of wet weather flows.

· The approach of basing mass limits on actual flow appears contrary to the regulations:

In the case of POTWs, permit limitations, standards, or prohibitions shall be calculated based on design flow [40 CFR 122.45(b)]

· Even though mercury is a bioaccumulative substance dilution should be allowed.  The bioaccumulation has been taken into account in the setting of the objective; the bioaccumulation factor for the pollutant causes the pollutant to have a much lower objective than it would otherwise.  In addition, San Francisco Bay is not a closed system.   The volume of water moving in and out of San Francisco Bay estuary in each tidal cycle represents approximately 24 percent of its total volume [A.N.  Cohen, An Introduction to the San Francisco Estuary (2000)]; there are two tidal cycles per day.   Thus, the Bay has a reasonable turnover.  The ambient background concentration is used in the calculation of limits following SIP procedures and therefore any increased concentration due to previous or other discharges is taken into account. 

· The mercury interim limits (in the absence of a TMDL) are apparently based on the narrative standard regarding bioaccumulation.  If based on this (or some other narrative standard) the interim limits are inappropriate since the Board has not provided the requisite “translator” mechanism.  EPA regulations at state:

Where a State adopts narrative criteria for toxic pollutants to protect designated uses, the State must provide information identifying the method by which the State intends to regulate point source discharges of toxic pollutants on water quality limited segments based on such narrative  criteria. Such information may be included as part of the standards or may be included in documents ….  [40 CFR 131.11(a)(2)]

This translator mechanism has not been identified in the permit or elsewhere.

· The permit inappropriately imposes both mass and concentration limitations which exposes San Francisco to double jeopardy since there are two possible ways for the discharge to be in violation for the same constituent.   In addition, since there is no assurance that an approvable TMDL will be completed in the near future, the period of vulnerability may be significantly extended.  San Francisco is at increased risk since it captures and treats stormwater, yet the limits were set using a data pool of agencies with separate systems.

Several alternative options are available to the Board, rather than setting an interim limit, compliance schedule and identifying a final limit as currently proposed.  These options are discussed in the following comment (#6).

Mercury is a serious environmental problem throughout the United States and is the source of more fish consumption warnings than any other pollutant.  However, with the apparent exception of the Bay Area, POTWs discharging to marine waters (and possibly most fresh waters) are not required to plan for tertiary treatment.  The Board has other options in setting these effluent limitations.  Attainment of mercury final limitations based on the objective in the CTR would likely require the construction of additional treatment facilities.  However, the expected mercury reductions from all POTWs combined may not produce identifiable benefits.  Consequently, the Board should hold in abeyance the implementation of mercury limitations until a Basin-wide mercury strategy is developed.

6. Alternatives to Interim Limits - We can identify several options that the Board may want to consider, which provide alternatives to setting an interim limit, compliance schedule and identifying a final limit, as currently proposed:

a) Evaluate costs and benefits in setting final limit – as required by the Water Code and restated in City of Los Angeles v. State Water Resources Control Board, et al., the Regional Board could set a final limit that took into account the benefits (if any) and the costs of attaining those benefits.  Such an analysis would almost certainly preclude the establishment of a final limit requiring construction of additional control facilities and would be the basis for an alternative approach.  There is no evidence that the benefits would be more than negligible, while the costs would be substantial. 

b) Use real dilution – although the current approach (based on best professional judgement) is to not allow dilution for bioaccumulative pollutants, we note that the criteria and objectives are set taking into account bioaccumulation.  In other words, the objective for mercury is much more restrictive than if this chemical did not tend to bio-accumulate.  Thus, real dilution could be used to  calculate effluent limits for this constituent (this topic is also discussed elsewhere).

c) Use BACWA de minimis approach – when a discharger or category of dischargers contribute only negligible amounts of a key pollutant, and attainment of standards is costly, BACWA has proposed that the Board take this into account in setting effluent limits for the constituent.  In other words, de minimis dischargers would not be held to the same procedures as major contributors in setting effluent limitations.

d) Use “threshold approach” – on previous comments on Basin Plan revisions, San Francisco has proposed a “threshold" or “trigger” approach for regulating human health-based constituents.  This is similar to the approach used by at least one other state and also used for stormwater in California.  For stormwater, exceedance of water quality standards does not cause a violation, but rather obligates the permittee to take further actions (e.g., revision of stormwater management plan).  For toxic constituents, exceedance of a permit limit would not necessarily be a violation but would trigger additional evaluations:  (1) is the constituent being bioaccumulated and creating the risk for which the criteria is established? (in this case: yes), and (2) would control measures instituted by this discharger constitute a cost-effective regulation of the pollutant (in this case: to be determined).

7. TCDD Equivalents (dioxins): Interim Limit / 10-year Compliance Schedule/Final Limits  – Dioxin is created by combustion sources; storm water is a primary means by which it enters the Bay.  San Francisco is the only Bay area municipality which treats virtually all of its stormwater.  Monitoring by San Francisco has established that most of the dioxin carried by the stormwater is removed by the City’s treatment (approx. 80%).  Since San Francisco has already made a substantial contribution to dioxin control it is unfair to place San Francisco in a position of having to commit significantly more resources to control dioxin when other uncontrolled sources (the original combustion sources and stormwater dischargers) do not have any comparable requirements.  It is also not clear that additional controls by San Francisco, together with comparable controls by other POTWs, would significantly affect the levels of dioxins in the Bay.  In fact, since stormwater is the main intermediate source, it is highly probable that additional controls on POTWs would have minimal or no impact .

We have a number of additional concerns with the proposed permit’s approach to this pollutant:

· Unlike all other Bay Area storm water dischargers, San Francisco treats storm water runoff and removes most of the dioxins.  Ironically, because of the presence of dioxins in the storm flows, the Board has determined that San Francisco has a positive RPA for dioxin and has established interim and final limits.  (Finding 58, RPA Determinations:  “All non-detect.  However, wet weather data indicate presence of dioxin “.
)  Meanwhile, separate systems that discharge storm water without any treatment whatsoever have no dioxin limitations or other requirements.  San Francisco strongly objects to the lack of equity in this approach.  The NPDES permit system does not require that San Francisco be penalized because it treats stormwater.

· Permit finding # 82 a. notes that the “next step of treatment will be overly burdensome and not cost effective relative to benefits”.  Nevertheless, the permit proceeds to set interim and final limits and establish a 10-year compliance schedule that will require construction of these ineffectual facilities.  Constructing the facilities necessary for meeting the proposed dioxin/furan limits will likely require a massive program of construction.

The Board acknowledges that providing more treatment for this pollutant does not make sense; why then identify a limit, and set a compliance schedule that requires precisely this result?

· The draft permit notes that the proposed interim limit for dioxin is based on the previous permit limit (5,000 picograms TCDD Equivalents).  As noted in Finding # 7, the previous permit limit for dioxin was appealed, remanded and never reissued, and therefore this basis for the limit is invalid.

· The positive RPA is incorrect since the Board should not have used the presence of dioxins in wet weather CSOs nor the presence of dioxins in influent (rather than effluent) as a basis for its determination that reasonable potential existed.  

· Dilution should be allowed for the reasons discussed earlier.

The sources of these pollutants are primarily aerial fallout from diesel emissions, and other combustion sources.  Providing advanced treatment for the relatively small contribution from the wastewater discharge will not provide identifiable environmental benefits.  We believe that the Board incorrectly made a positive RPA determination for dioxin.  In addition, we propose that the Board use the alternative permitting approaches discussed in comment #6.

8. Interim Limit / Compliance Schedule for Tributyl Tin – Neither EPA in the CTR/NTR nor the Board in the Basin Plan have established objectives for San Francisco Bay for tributyl tin.  Board staff using “best professional judgement” (BPJ) have determined that 0.01 ug/l is an appropriate objective for tributyl tin based on an interpretation of the narrative toxicity standard in the Basin Plan and EPA’s marine waters criterion (0.01 ug/l).  However, the Fact Sheet provides no information on how this interpretation was made.  Since the most direct measure of the narrative requirement – toxicity monitoring of the effluent – has not detected toxicity in the effluent, we question whether tributyl tin is causing toxicity.  The SWRCB remanded the previous permit (including the effluent limitation for tributyl tin) because the Regional Board made unsupported BPJ determinations based on the narrative toxicity standard (SWRCB Order WQ 95-04).  The same situation pertains here.  An incorrect and unsupported BPJ determination has been repeated in this draft permit.

Other concerns include the following:

· As noted in Finding # 86, the interim limit for tributyltin is based on the previous permit limit using BPJ.  Since the previous permit limit for tributyltin was remanded and never reissued, this basis for the limit is incorrect.

· We believe that the Board will have difficulty establishing an objective for tributyl tin based on the EPA criterion.  We doubt that there is evidence that is a current water quality problem (other than in certain marinas and shipyards) or would be a water quality problem if present in Bay waters at the EPA criterion level.  

· An additional factor is the recent ban on tributyl tin in cooling towers, which should decrease its presence in the environment.   On December 11, 1995, the California Department of Pesticide Regulation enacted a San Francisco Bay area prohibition on the sale and use of tributyl tin-containing cooling water additives. This action was specifically taken to protect Bay water quality.  Previous work by the Palo Alto RWQCP found that tributyl tin-containing discharge from cooling water systems was the most obvious source in their service areas.  POTWs should become an increasingly minor source.

· If a limitation is needed, dilution should be allowed for the reasons discussed earlier.

· As with other constituents, the Board has not completed the required assessment of costs and benefits: will the cost of controls for tributyl tin from POTWs be reasonable compared with the benefits to the Bay.  This is doubtful since current water quality problems identified in the literature appear to be almost exclusively related to marine paints.

For the reasons discussed above, the Regional Board's proposed effluent limitation is inappropriate.

9. Bis (2-ethylhexyl) phthalate – We have the following concerns regarding the proposed limitation for this pollutant:

· This plasticizer is a common laboratory contaminant and we are concerned that the one reading of 7.9 ug/l may be an error.  (The constituent was only detected twice in three years.)  Additional monitoring is necessary to establish a valid basis for determining that the objective (5.9 ug/l) has been exceeded.  The California Water Environment Association, in its Baseline Monitoring Report, notes that exposure to plastics in the sampling process can lead to false positives
. 

· This contaminant is regulated due to human health concerns (as opposed to regulation due to toxicity to aquatic organisms).  The exposure pathway assumes bioaccumulation in fish and consumption of fish by humans.  If bio- accumulation in sport or commercial fish is not occurring then this pollutant does not present a risk and there is no environmental basis for it to be limited. The RMP fish element will look at bis(2-ethylhexyl)phthalate in 2003; at that time we should have an idea if there is a potential problem.  (See the general comment regarding the proposed “threshold approach”.)

· Finding #84 notes that the interim limit for bis (2-ethylhexyl) phthalate) was set equal to the highest measured data point (MEC) for the three year interval.  The draft states that this approach has been based on best professional judgement.  The Fact Sheet, however, contains no explanation on how the BPJ was determined. 

· Due to the limited data for this constituent, it is impossible to determine whether compliance with the proposed limit is likely or unlikely.  An assessment of benefits and costs has not been made and cannot be made due to the lack of data.

· The interim permitting approach used for this constituent appears significantly different from the Board’s approach used for other constituents needing interim limits.  (The Board’s approach is to use the 3-year average of the data plus three standard deviations [transformed as necessary]).  In this case, the approach of setting the limit at the highest analytical result is more restrictive than the Board’s general approach for interim limits.   

Since only two detected effluent data points were available, a proper statistical analysis cannot be performed to determine an Interim Performance Based Effluent Limit (IPBEL) following Board procedures.  However, the Board could use the formula in Chapter 4 of the Basin Plan for calculating water quality-based effluent limitations.

Ce = Co + D(Co – Cb), where

Ce = proposed effluent limitation

Co = water quality objective; in this case 5.9 ug/L

D = assigned dilution ratio; in this case 29.

Cb = ambient background; in this case set to zero due to lack of data.

Ce = proposed effluent limitation = 177 ug/l.

Note that this equation presupposes that dilution is allowed.  Studies of surface water monitoring data have shown that concentrations of phthalates are typically several orders of magnitude below their respective Predicted No Effect Concentration (PNEC).
  Therefore, we believe that this phthalate is very unlikely to be a significant pollutant and the approach above for calculating an interim limits is reasonable, if such a limit is determined appropriate. 

10. Use of Criteria/Objectives – Application of Action Levels - For the human health-based objectives (mercury, dioxin, PAHs, etc.), San Francisco has previously proposed the use of “action levels.”.  This approach would comply with the provisions of Water Code § 13000 requiring assessment of environmental benefits and proposed costs for controls (see City of Los Angeles v. State Water Resources Control Board, et al., BS060957, filed April 4, 2001, Los Angeles Superior Court).  The action level approach would allow municipalities to spend public funds with confidence that the control efforts will resolve real problems, not hypothetical ones

In this approach, the exceedance of the objective would initiate action but would not necessarily constitute non-compliance.  The necessary action would include the following steps:

(a) a determination of whether the pollutant was, in fact, being bioaccumulated and if yes, then 

(b) an assessment of whether the discharge in question was a significant source (i.e., would control measures have an impact on human exposure and would corrective measures be cost-effective). 

We think consideration and application of the action level approach or other approaches suggested by BACWA is increasingly important as a way of resolving the current dilemma arising because many discharges exceed objectives but may not be causing any problems.  In other words, bioaccumulation and human exposure must be occurring and be caused or significantly contributed to by the discharge in question before costly expenditures should be mandated.  The Fact Sheet does not adequately assess whether the current direct approach is appropriate and reasonable.

11. Final Limits for Legacy pesticides: 4,4-DDE, dieldrin - As noted in the Fact Sheet, 40 CFR 122.44(d)(1)(i) specifies that permits are required to include WQBELs for all pollutants “which the Director determines are or may be discharged at a level which will cause, have the reasonable potential to cause, or contribute to an excursion above any State water quality standard.”  These pollutants (4,4-DDE, dieldrin) have not been detected in the effluent; regardless, the draft permit has determined that these constituents cause, have the reasonable potential to cause, or contribute to an excursion above standards.  We understand that this positive RPA determination is based on the presence of these pesticides at background levels in the Bay above standards and an interpretation of the SIP.  However, this determination is simply inappropriate and inconsistent  with RPA requirements.   There is no credible evidence that the pollutants are even present in the City 's effluent. 

12. Daily Maximum, Instantaneous Maximum Effluent Limitations – The federal regulations [40 CFR 122.45(d)(2)] require that limitations for POTWs be specified only in terms of weekly and monthly average (unlike limitations for industrial discharges which must include daily maximum limitations).  Consequently, the daily maximum and instantaneous maximum limitations are inappropriate.  

40 CFR 122.45(d): Continuous discharges. For continuous discharges all permit effluent limitations, standards, and prohibitions, including those necessary to achieve water quality standards, shall unless impracticable be stated as: (1) Maximum daily and average monthly discharge limitations for all dischargers other than publicly owned treatment works; and (2) Average weekly and average monthly discharge limitations for POTWs. 

Recent court decisions support this interpretation:

By including daily maximum limits, the Respondents [SWRCB and LA Regional Board] proceeded in a manner contrary to law, particularly when the record contains no findings or evidence that the use of average weekly or average monthly limits was impractical.  

(Pg. 12, Statement of Decision, BS060957, City of Los Angeles v. State Water Resources Control Board, et al., filed April 4, 2001, Los Angeles Superior Court)

We note that the Attorney General (AG), representing the SWRCB and LARWQCB, filed an appeal of the LA/Burbank decisions referred to above.  It is our understanding that the AG did not appeal all of the issues decided in the case; in particular, the AG did not appeal the overruling of daily maxima permit limitations for POTWs.

13. Pollution Prevention – The permit inappropriately applies pollution prevention requirements contrary to the provisions of Water Code section 13263.3(k).  The City is concerned with the continuing addition of pollution prevention requirements even though the City’s performance in this area is exemplary.  (See details in the accompanying Feasibility Analysis.)  In particular, the City achieves exceptional pollutant removal because it provides treatment to stormwater runoff. 

14. CEQA Compliance – The permit sets in place compliance schedules and the Fact Sheet identifies final limits which will potentially require the construction of additional new treatment facilities.  In addition, compliance with the interim limits may also require the construction of additional treatment.  Nevertheless, the permit claims exemption from CEQA.  Additionally the permit’s provisions (e.g., no dilution or capped dilution, stringent interim limits) may effect the financial viability of the reclamation alternative for the Potrero Power Plant.  At a minimum, the Board should comply with the non-exempted portions of CEQA and examine the environmental consequences and feasible alternatives of the permit requirements.  (Several of these alternative approaches are discussed in the preceding comments.)

15. Self Monitoring Program Requirements – (See Fact Sheet # 7 – Basis for Self Monitoring Program Requirements.)  We have the following concerns:

· The Fact Sheet does not provide the basis for requiring San Francisco to complete substantially more monitoring than other comparable POTWs.  We strongly object to an unsupported and unjustified sampling program which will cost San Francisco significantly more than the programs required of other POTWs.  Two  legacy organic pollutants (DDE and dieldrin) are being requested at a frequency 10 times that required of other comparable dischargers in this area.  Additionally bis(2-ethylhexyl)pthalate which is a ubiquitous laboratory contaminant is required based on a paucity of data.

· Monitoring should focus on pollutants of concern.  Pollutants or parameters which have virtually no possibility of adversely impacting San Francisco Bay or for which POTWs have been virtually eliminated as a source should not be intensely monitored (e.g., pH, BOD, settleable solids, DDE, dieldrin, dioxin).  There is no identifiable environmental benefit from such monitoring.

The City is willing to complete monitoring which provides useful information for controlling the treatment processes or for identifying environmental problems. 

16. New Toxicity Testing Protocol – At the direction of the U.S. EPA, the Regional Board is requiring compliance with acute toxicity effluent limitations with the implementation of 4th Edition protocol using larval fish species.  At the same time, the Regional Board is not including the mixing zone allocation which is recommended nationally by the U.S. EPA.  The Regional Board explains that the State of California does not allow a mixing zone as a protective measure, and so is requiring implementation of the new protocol in adherence to existing limits on 100% effluent that were developed using juvenile fish species.  We question the appropriateness of applying the existing restrictive and protective toxicity requirements to the new additionally more protective toxicity protocol for larval fish.  There has been inadequate effluent testing under Region 2 requirements to determine whether the existing acute toxicity restrictions are appropriate and whether or not there is some inherent variability in the handling of larval fish under the required testing procedures (e.g., flow through testing).  We are concerned that compliance under these conditions may be questionable and we will be unreasonably vulnerable to mandatory penalties.  As there are no Bay wide acute toxicity issues associated with POTWs as identified under the dry weather toxicity studies of the Regional Monitoring Program, we recommend that the Regional Board evaluate acute toxicity results over a two year period to compare with current and past results using juvenile fish.

17. Chlorine Limitation – This Regional Board implements a chlorine limitation of 0.0 mg/L as an instantaneous maximum.  Although San Francisco recognizes the lethality associated with chlorinated discharges, we are compelled to raise the concern associated with the over-use of de-chlorination chemicals, which are known to contribute to the development of chlorinated by-products, compounds that are also environmentally destructive.  The existing chlorine limitation results in any exceedance (i.e., any measurement greater than 0.0 mg/L) being a violation based on the new enforcement requirements.  As a consequence POTWs will tend to overdose with de-chlorination chemicals to avoid penalties.  The Regional Board’s movement to change the effluent bacteria limitation from total coliform to fecal coliform provided a means for dischargers to reduce the input of unnecessary chemicals into the environment.  We propose that chlorine limits in Region 2 permits be consistent with those issued in other regions around the state, such that a single excursion from 0.0 mg/L will not result in a violation and dischargers can target an appropriate use rather than extreme use of de-chlorination chemicals.




� State Water Resources Control Board Workshop – Office of the Chief Counsel, May 2, 2002, ITEM 5; dated April 15, 2002.


�  Water quality based effluent limitations intended to protect human health from carcinogenic effects are based on average background values since the risk is generally calculated assuming a 60-year exposure. 


� Compliance for mercury is required by March 31, 2010.


�  See also Finding 64. e.  “Even though dioxin was not detected in any of the Discharger’s E-001 dry weather samples, discharge data from the Discharger’s CSO monitoring and surveys of other POTWs in the region indicate that there are a number of dioxins and furans present in the POTW effluent….  The report indicated that during the study period dioxin was detected in the Southeast Water Pollution Control Plant influent at concentrations greater than the water quality criterion (0.95 pg/L vs. 0.14 pg/L).


� “It is important to note that this pollutant is commonly found in plastics. Contamination of your wastewater sample, causing false positive results, may occur if your wastewater sample is exposed to plastic. If a composite sampler is used to obtain the wastewater sample, make sure it contains no plastic or tygon tubing - only teflon tubing is acceptable for preventing sample contamination. If grab samples are taken, they should be taken in an amber glass jar. Four grab samples for this pollutant are acceptable in lieu of a composite sample.”  Posted at: � HYPERLINK http://www.cwea.org/ihw/documents/cwtbmr.pdf ��http://www.cwea.org/ihw/documents/cwtbmr.pdf�





� Staples, C. A., et. al., (2000). A risk assessment of selected phthalate esters in North American and Western European surface waters. Chemosphere 40:885-891
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